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COMMONWEALTH OF MASSACHUSETTS. 



House of Representatives, March 1, 1834. 

Ordered^ That the clerk of the House prepare, under the direc- 
tion of a committee of the House, and cause to be printed, a compi- 
lation of the decisions of the House, in cases of contested elections 
of its members : said compilation to be distributed in the manner 
provided for the distribution of the general statutes and resolves of 
the General Court : and Messrs. Theron Metcalf, of Dedham, Hen- 
ry W. Kinsman, of Boston, and Henry Chapman, of Greenfield, 
are appointed to constitute the said conunittee. 

Attest, 

L. S. GUSHING, Ckrk. 
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ADVERTISEMENT. 



The following compilation has been made, in obedience to the 
order, inserted on the preceding page, and under the general direc- 
tion of the committee thereby appointed. 

It has not been considered, by the committee, to be their duty, 
in virtue of the order abovementioned, to make any selection of the 
cases to be published, among those, which properly come under the 
denomination of contested elections ; but merely to direct the man- 
ner of their publication. So far as it has been found practicable, 
therefore, all the cases of that description have been reported, either 
briefly or in detail, according to their nature and importance. Some 
of the earlier decisions, though of no value, as precedents, have 
been shortly stated, for the purpose of showmg the mode of proceed- 
ing, in use at the time. Where a decision was found to involve no 
principle, and to have no bearing, in the way of illustration, upon any 
preceding or subsequent case, the name of the town and the decision 
have been mentioned, without any detail of the facts. The same 
course has been pursued, in regard to most of those, in which there 
was no report, or, in which, the report was general. Where the pa- 
pers, relating to a contested election, are missing, that fact is stated. 
It is believed, that some account has thus been given of all the cases, 
which have arisen since the adoption of the constitution. 

The validity of an election, or the right of a member to his seat, 
has been controverted, in the greater number of instances, by means 
of a petition or remonstrance, from persons interested therein as 
electors : but cases have also occurred, involving questions of a sim- 
ilar character, and equally affecting the right of membership, in 
which, the election could not, with strict propriety, be said to be 
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contested : — as, where the validity of an election has been inquired 
into on motion,— where a person, claiming to have been elected, has 
petitioned to be admitted to a seat,-— or, where, in consequence of 
the removal of a member, or of his appointment to some office, it 
has been made a question, whether his seat was thereby vacated. 
Cases of tliis kind, being clearly embraced in the spirit of the order, 
have been reported. They are generally entitled, not by the name 
of the town, which has been usually adopted, but as the '' case" of 
such a person or member. The rules, orders, and votes of the 
House, whether in reference to a particular case, or to the subject 
of contested elections and the right of membership generally, have 
been inserted in their order, as explanatory of subsequent proceed- 
ings and decisions. The opinions of the Justices of the Supreme 
Judicial Court, upon questions submitted to them, relating to the 
right of membership and subjects connected therewith, have also 
been republished, either by themselves, or with the cases to which 
they relate. Though not included in the terms of the order, it was 
thought that they could not, with propriety, be omitted. 

Two classes of cases, in which, the right of membership has been 
drawn in question, have been noticed only incidentally, viz : ques- 
tions concerning the validity of the certificates or returns of mem- 
bers, — and questions as to the right of the House to issue precepts, 
authorizing new elections, where the seats of members have been va- 
cated. The former, until the practice of supplying the towns with 
blank forms was adopted, were very numerous. Since that period, 
they have been of such rare occurrence, that the publication of the 
decisions in relation to them, it is presumed, would be of but little, 
if any, practical utility. The right of the House to issue precepts has 
been a subject of much and frequent discussion, from the first estab- 
lishment of the present form of government. In 1827, the clerk 
was directed to examine the journals, and report therefrom all the 
instances, in which precepts had been issued or refused. His report 
was printed and exists among the published legislative documents. 
As these precedents cannot be of much use, except to the House 
when in session, and are already sufficiently accessible, it has not 
been thought important to include them in the work. For the same 
reason, all those cases, in which the right of membership has been 
affected, by the conduct of a member, subsequent to his election, 
have also been omitted. 
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The journals, iSles, and printed documents of the House, which 
have contributed in common to the contents of the present volume, 
have not been found, at all periods, to be of equal value and assist- 
ance, for the compilation of the cases ; and, therefore, require to be 
noticed separately, in order to give a full and correct idea of the 
character of these reports. 

The journals are almost the only source of information, in regard 
to election cases, for several years subsequent to the adoption of the 
constitution: and, during this period, though it w^as usual to refer sub- 
jects, relating to the right of membership, to a committee; yet, the 
purpose of such reference seems, for the most part, to have been, 
either, to ascertain whether an investigation ought to be instituted, or 
to enable the House to fix upon a mode of conducting the inquiry. K 
an investigation was determined upon, the parties were generally ad- 
mitted to a trial upon the floor of the House, by means of oral testi- 
mony and depositions, and were heard in person or by counsel, as is 
now the practice before committees. When the examination was 
concluded, and the parties had withdrawn, the subject was discussed 
and the question taken, whether, upon the evidence adduced or the 
facts proved, the right of membersliip was invalidated.^ The journals 
merely present a history of the proceedings, and most frequently, 
without any statement of the facts. The result of this mode of try- 
ing the validity of an election has been, that the points raised and 
decided, and the facts involved in the early cases, can rarely be learn- 
ed, either from the journals, or from the papers on file. In the Janu- 
ary session, 1794, the practice of hearing parties and witnesses, be- 
fore the House, was formally abolished : and, since that time, the 
mode of investigating contested elections and questions of member- 
ship, by means of committees appointed for the purpose, which had 
then been occasionally adopted, for some years, has been invariably 
pursued. 

The papers on the files of the House, consisting of the petitions or 
remonstrances, the returns of members, the depositions taken by the 
parties, the certificates of town ofiicers, and the reports of committees, 
constitute the principal materials for, and have all been carefully exam- 

^ It was usual; when the House was about to proceed to the examination or hearing of a 
case, on the floor, to send a message to the Senate, informing that branch, that it would 
not be convenient to receive messages, whilst thus engaged. When the hearing was ter- 
minated, the Senate was notified of it, in the same manner. 
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ined and used, in the preparation of the following reports. In a con- 
siderable number of cases, in which, it appears from the journals, that 
elections were contested, the papers have not been found, notwithstand- 
ing a thorough examination of the files. They have probably been 
taken, for the use of committees or parties, who forgot or neglected to 
return them. Considering the manner in which the files have been 
kept, and the very natural demand for precedents, to be used before 
committees, or in discussions in the House, the number missing is, 
perhaps, less than might have been anticipated. 

For some time previous to the year 1810, and particularly at the 
May session, in that year, the number of contested elections had 
become very great, and the labor of committees proportionably 
increased. A degree of importance, too, began to be attached to the 
decisions, regarded as precedents. These causes led to the passing 
of an order, at the January session, 1811, for the appointment of a 
reporter; and David Everett ^ Esq.j then of Boston^ was appointed to 
that ofiice. He was also reappointed the following year. The du- 
ties of the reporter are thus stated in the order, viz: "to record and 
report in a book to be kept for that purpose, all the decisions of the 
House, in cases of the contested elections of its members, which re- 
port shall contain the state of the facts, the leading arguments used in 
the discussion of the question, and the principle on which the House 
made its decision." At the May session, 1813, Theron Metcalfe 
Esq,^ of Dedhamy succeeded Mr, Everett in the ofiice of reporter. 
He was reappointed the three succeeding years. The ofiice was then 
abolished. The only case, known to have been reported by Mr. Ev- 
erett^ is that of Belchertownj in 1811.^ 

In pursuance of an order of the House, Mr. Everett made a com- 
pilation of cases, decided prior to his appointment; an edition of 
which was published in 1812, for the use of the members and for 
distribution. In this work, Mr, Everett seems to have confined his 
researches to the journals, and has thus been led into many errors, 
which would have been avoided, by an examination of the papers on 
file. The case of HopHnton, in 1788, for example, is stated to have 
been decided in favor of one of the two opposing claimants of the 
seat, on the ground, that his certificate of election was signed by 
three^ and that of his opponent by only two^ of the selectmen.* This 

1 See Reports, p. 88. ' Same, p. 22. 
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collection was not known to be in existence, until the cases, for the 
period, during which it professes to extend, had been compiled from 
the journals and files, and consequently, no use has been made of it. 
Mr, Jlfc/caZf commenced his labors as reporter, in 1813,* and, from 
time to time, published the cases, decided whilst he was in office. 
They have all been republished, together with his notes, in the pres- 
ent volume.^ Since the office of reporter was abolished, the reports 
of the committees on elections have been frequently published, for 
the temporary use of the House, previous to being acted upon, and, 
with other printed documents, have been preserved for several years 
past. 

The reports of committees, where they have been found to con- 
tain the statement of a case, have been republished entire, with the ex- 
ception of the formal and introductory parts. In some few instances, 
verbal corrections and alterations have been found necessary. The in- 
troductory notes or abstracts of the cases are intended to present the 
most material points decided. In many instances, however, this has 
been found to be impracticable ; and, in such, the subject only of the 
decision has been stated. Care has been taken to avoid an over- 
statement, and therefore, where a point seemed doubtful, it has been 
thought most proper, to leave it entirely to the judgment of the 

reader. 

The compiler has occasionally taken the liberty, to add a remark 

of his own ; either by way of explanation, or for the purpose of re- 
ference to other cases or authorities. Such additions are included in 
brackets. The proceedings in the House are referred to by the let- 
ters, J. H., (Journal of the House,) and the number of the volume 
and page. 

L* S« C 
Boston, October 28, 1834. 

^ The cases from p. 124 to 185, inclusive, were originally reported by Mr, Metcalf, with 
the exception of Wobum, p. 139 3 Sutton, p. 141 3 Marblehead, p. 159 3 Case of Daniel Mer- 
rill, p. 161 5 Dedham, p. 167 3 and Case of Solomon Aiken, p. 178. 
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1780—1781. 



AMHERST. 

A PETITION was received, at the October session,' from sun- 
dry inhabitants of the town of Amherst, prajring that a precept 
might be issued to them, for the choice of a representative, in place 
of Nathaniel Dickinson, Jr., returned a member from that town, whose 
election they alleged to be illegal. The petition was referred to a 
committee, who reported* by way of resolve, which was read and 
accepted, and in pursuance of which, a citation^ was sent to the 
selectmen of Amherst to show cause, why the prayer of the pe- 
titioners should not be granted. 

At the January session following, the petition, and an answer of 
the selectmen of Amherst thereto, were taken up and referred to a 
committee, who reported, by way of resolve, that the parties be 
heard, on tjie third Wednesday of the session, and that the select- 
men give notice thereof to the petitioners, by serving them with a 
copy of the resolve. The report was not accepted ; but the ques- 
tion was immediately taken, whether the member from Amherst was 
duly elected, and decided in the negative.* 

A precept was then ordered to be issued to the town of Amherst 
for a new election.* 

[The papers in this case are missmg from the files ; and neither 
the reasons, upon which the election was contested, nor those upon 
which the house founded its decision, appear on the journal.] 

' 1. J. H 27. The first General Court, under the constitution, commenced its session on 
the last Wednesday in October, 1780. See the Journal of the Convention of 1780, p. 186. 
* 2. J. H. 55. 3 Same, 88. < Same, 191, 192. > Same, 192. 
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2 CONTESTED ELECTIONS. 

CASE OF JAMES PERRY, MEMBER FROM EASTON. 
Character and Conduct of Member, 

In the General Court, for the year 1779, a committee had been 
appointed, to inquire into the conduct of James Peny, a member 
from Easton, rektive to his having sold a quantity of rye, for the 
troops of this state, then on service in Rhode Island, at an extrava- 
gant price. The committee reported the following statement of 
facts, viz : 

" That, on a representation of the distressed situation of the troops 
at Rhode Island, for want of bread, and the difficulty of procuring 
any there, for continental currency, the said Capt. Perry, being 
then in the House, declared his willingness to supply a quantity of 
flour for continental money, and immediately repaired home, where 
he foimd a number of his teamsters, returned with rye instead of flour, 
and although Capt. Perry would insinuate, that the rye was not his, 
because he was to receive flour, yet it appeared to the committee 
that this msinuation is only an evasion, for said Perry did, in fact, go 
with the teamsters to Col. Carpenter, who was purchasing for said 
troops, and did, at least, help sell said rye for the exorbitant price of 
eighteen shillmgs per bushel, in the new money, and that said Perry 
did receive the money, but agreed to return it to Col. Carpenter, 
any time within two months, at the rate of eight shillings hard money 
for eighteen of the new. 

Whether such conduct in a member has not a direct tendency 
to destroy the credit of our new money, the committee submit to 
the consideration of the House. 

The committee beg leave to report, as their opinion, that the com- 
mittee, for purchasmg beef, &c., be directed to redeem the aforesaid 
new money, by paying hard, agreeably to the aforesaid agreement. 
That so the state may suffer as little as possible by means of that 
gentleman so egregiously and contemptuously imdervaluing of the 
new money." 

This report was read, and ordered to lie till the next General 
Court ; and at the October session, 1780,* Mr. Perry bemg again 

> J.J. H.dO. 
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returned a member, a committee was appointed to take the subject 
of the report into consideration. 

The committee subsequendy* reported, as their opinion, that 
Mr, Perry had no intention of depreciating the currency or mjuring 
the state. The report was accepted. 

» 1. J. H. 66. 
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CAMBRIDGE. 

A petition was received, at the May session,' from sundry inhabi- 
tants of the town of Cambridge, setting forth, that Samuel Thatcher, 
the member returned from that town, was illegafly chosen, and pray- 
ing that his seat might be vacated, and a precept issued to them for 
a new choice. The petition was referred to a conmiittee,* upon 
whose report, the petitioners were ordered to notify the selectmen 
and town clerk of Cambridge, to appear on the fourth day of June 
in the same session, to show cause, why the seat of Mr. Thatcher 
should not be vacated.' 

The petitioners alleged, that Mr. Thatcher was elected by a ma- 
jority of one vote, and, that among the votes given in, there were 
two votes in his favor, on one piece of paper, which, when the votes 
were sorted, were severed by the town clerk and counted. 

The parties to contest the election, at the time assigned, made 
their appearance on the ifloor and after having been heard, withdrew. 
The question was then put, whether Mr. Thatcher was legally cho- 
sen, and passed in the affirmative.* 

[The only paper, remaining on the files, in this case, is the peti- 
tion.] 

^ The second General Court, under the constitution, commenced its session on the last 
Wednesday in May, 1781, agreeably to the provisions of that instrument. 
* S. J. H. 9. 3 Same, 12. « Same, 28, 31 . 
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VASSALBOROUGH. 
Character and Condact of Member. 

The election of Abiel Lovejoy, returned a member from the town 
of Vassalborough, was contested by sundry inhabitants of that town, 
on the ground, that illegal votes were received, and also, that said 
Lovejoy "was not friendly to the cause of America.'" 

The memorial was accompanied by depositions, tending to prove 
the facts therein alleged, and, having been read, a time was assigned 
for hearing the petitioners. 

The parties were accordingly admitted' upon the iQoor, and, after 
hearing them and their witnesses, and the defence of Mr. Lovejoy, 
it was 

Voted, that the election of Abiel Lovejoy is not proved to be 
illegal f and, that the fuither consideration of the charges against 
his character, as a person inimical to the government, and the prayer 
of the petitioners, that he may be excluded from a seat, on that ac- 
count, be referred to the next session, and that Mr. Lovejoy have 
leave of absence, imtil that time, to prepare for the trial thereof.^ 

Previous to the next session, it appears,* that Lovejoy, instead 
of preparing for the trial of his case, " settled " the afiair, with the 
principal petitioners, by agreeing that " he would not attempt to sit in 
the honorable House again ; " and, the parties not appearing at that 
time, no further proceedings took place. 



TRURO. 
Qualification of a Member as to Property. 

The selectmen of Truro, in their return of a member, stated, that 
he was duly elected, but, that according to the last year's state tax, 
he did not possess the estate required by the constitution to entitle 
him to a seat. The return was ordered to lie on the table.* 

»«.J. H.379. » Same, 387. 'Same, 389. « Same, 391. 

> This is stated in the memorial of Denis Getcbell, against Lovejoy's election the next 
year. 
<S.J.H. 11. 
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VASSALBOROUGH. 
Member eharged with being ** iaimieal to the Govenuneot/'— «i»peBded from his seat. 

Abiel Lovejot being returned a member from the town of Vas- 
salborougb, and having been qualified and taken his seat, a petition 
was received from Denis Getchell, praying that Lovejoy might be 
excluded from the House, on the ground that he was inimical to the 
government. 

The petition was referred to a committee, who made a verbal 
statement of facts, whereupon, the Secretary of the Commonwealth 
was directed to lay before the House, the records of the council and 
certain papers on file, relating to Lovejoy's character and conduct. 
One of the members was also called upon, and related a conversa- 
tion^ which had passed between him and Lovejoy, relative to public 
affairs. The committee were then directed to prepare and report 
an order, for the hearing of the matter at the next session, which 
having been attended to by them, it was 

Ordered, That the said Abiel Lovejoy withdraw from the House ; 
that the said Getchell bring forward his evidence against him, on the 
second Wednesday of the next session : that said Lovejoy have 
leave, in like manner, to produce evidence in his favor : and, that 
said Lovejoy and Getchell be served with a copy of the order. 

Lovejoy afterwards petitioned, that his case might be exammed 
and tried, by a committee near the place of the residence of the par- 
ties concerned, but his request was refiised. It does not appear that 
the subject was brought forward at the next session.^ 

1 3. J. H. pp. S51, 279, 281, 282, 283, 288, 290, 302, 347, 359. 
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HOPKINTON. 
Inquiry into the Validity of an Election— on motion. 

Upon a motion made and seconded, for enquiry into the qualifica- 
tions of the member from Hopkinton, a question was put, whether 
the House would enter into the consideration of the right to a seat of 
any member or members, in consequence of a motion made for that 
purpose, upon the member [making it] declaring, that he stands 
ready to prove the disqualifications, and [it was] determined in the 
affirmative. The motion then subsided.' 



WOBURN. 
Evidence of Warning of Town Meeting— ^^Jonstables' Certificate. 

The committee on the returns reported, that the return firom 
Wobum was represented as illegal, by certain petitioners from that 
town, and thereupon, a time was assigned for the consideration of the 
said election.' 

At the time assigned, the House proceeded to the consideration 
of the case, and the parties were admitted upon the floor. Mr. 
Johnson (the member returned) laid upon the table a certificate of 
the warning of the town meeting, at which he was elected, fi'om 
a constable of the town of Wobum : whereupon, a question arose, 
whether a certificate, fix)m the constable of any town, [of a warning] 
of the inhabitants, for choosing a representative, shall be conclusive 
evidence of such warning, which question was decided in the affirm- 
ative. 

After a full hearing of the case, it was voted that Mr. Johnson 
was duly elected.® 

1 3. J. H. 90. * 3. Same, 15. ^ Same, 25. 
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CHESTERFIELD. 



Election effected by illegal votes 5 not confinned by a subsequent refusal to^ reconsider 

the choice. 

On the representation of Benjamin Bonney, one of the select- 
men of the town of Chesterfield, that the election of Russell Kel- 
logg, returned a representative from said town, was illegal. Messrs. 
JUttchelly of Bridgewater, Curtis^ of Worcester, and Hosmevj of Con- 
cord, were appointed a committee, to enquire into the matter of his 
election.^ 

The committee reported the following statement of facts, viz : — 
that, immediately after the selectmen had declared the choice,' the 
[qualifications of some of the] voters were disputed, and seven or 
eight persons said to have no right to vote, not being qualified ac- 
cording to the constitution, four of whom appear to have no right to 
vote, and, the others, the conmiittee could not ascertain, whether 
they had or had not : that, upon a motion made in the meeting, for a 
T( consideration [of the choice,] it passed in the negative : that the 
number of selectmen in Chesterfield is three, one of whom is Mr. 
Kellogg (the member,) and the other two, considering the choice to 
be illegal, refused to certify, but one of them, being told by Mr. 
Kellogg, that if he did not certify, he would be subjected to a fine, 
afterwards signed the certificate.^ 

Upon this report, after debate, it was made a question, " whether 
there is legal evidence, that Mr. Russell Kellogg was chosen a 
representative for the town of Chesterfield ?" which being put, it was 
determined in the negative : number of members 109, yeas 42. 

A precept was, the same day, ordered to be issued for a new 
election in Chesterfield.* 

» 4. J. H. 76. 

* It does not appear in the report, but is stated in Bonney 's petition, that the whole num- 
ber of votes given in was 54, of which Mr. Kellogg received 30. 
3 4. J. H. 97. * Same, 101. 
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SWANSEY. 

A Member, disqaalified '' from holding any post of honor or profit/' by a Resolve of a 

former General Court, is thereby rendered ineligible. 

Jerathmiel Bowers being returned a member from the town of 
Swansey, the selectmen of Rehoboth^ and sundry inhabitants of 
Swansey petitioned, that he might be excluded from a seat, on the 
groimd, that "he had not shown himself friendly in the "late strug- 
gle with Great Britain," and also, that he was disqualified by virtue 
of a resolve of a former General Court. 

The subject was refered to a committee, who reported,* that, 
by a resolve of the General Court, passed April 7th, 1777, the said 
Jerathmiel Bowers was disqualified from holding any post of honor 
or profit in this Commonwealth, which resolve, in the opinion of the 
committee, was still in force, and that Mr. Bowers was therefore 
disqualified from holding a seat. The report was accepted, and Mr. 
Bowers quitted his seat accordmgly. 



case of SILAS FOWLER, MEMBER FROM SOUTHWICK. 

Seditious Conduct j — Not ground for the expulsion of a Member. 

It being represented, that Silas Fowler, the member from South- 
wick, had been instrumental in raising the late disturbances in the 
county of Hampshire, a committee was appointed to enquire into 
his character and conduct.' 

The committee reported, that, the general character of Mr. Fow- 
ler was that of being a principal agent in exciting and promoting the 
disturbances, which had lately taken place in the county of Hamp- 
shire, and, that he had said, " that he would spend his life and fortune 
but law should be suspended in the county of Hampshire, till they 
had a redress of grievances."* 

The report, was considered upon two successive days, and, after 
long debate, the question was put, " whether the said Fowler should 
retain his seat, as a representative ?" which passed in the aflirmative, 
ninety members to fifty-five.* 

14. J. H. 16. s Same, 20. ^ game, 37, 38. « Same, 41. & Same, 47. 
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CASE OF JOHN WILLIAMS, MEMBER FROM DEERFIELD. 

Character and Conduct of Member. — ^Member ezcladed at the first Session, and again re- 

tumed^-considered disqualified. 

John Williams, having been returned a member from the town of 
Deerfield, at the May session, a committee was appointed to enquire 
into his political character and conduct, and to consider the propriety 
of his holding a seat.' 

By the report of the committee' and certain papers laid before 
the House, at their request,^ by the Secretary, it appeared that 
Mr. Williams had been arrested and put under bond, by the Gov- 
ernor and Council, (in pursuance of a Resolve of the General Court, 
passed March 10, 1781,*) to appear at the Superior Court of 
Judicature j held at Springfield, in September, 1781, to answer to 
such matters, as might then and there be objected against him, touch- 
ing his conduct, in the war with Great Britain.* 

The Attorney General, being called upon for the purpose, appear- 
ed, and stated, that he had not received any papers or evidence, to 
enable him to take measures for prosecuting Mr. Williams,^ and 
consequently that no prosecution had been instituted against him. 
He was thereupon directed to inspect the papers on file in the Sec- 
retary's oflice, relative to Williams and others, and to commence a 
prosecution against the persons mentioned therein, if there should ap- 
pear foundation for a criminal proceeding against them. 

A motion was then made and seconded, that Mr. Williams should 
be excluded from his seat, and after debate, the question was put 

* 

1 4. J. H. 149. * Same, 160. 3 Same. 

^ The following is a copy of this Resolve. 
Resolve requesting the Governor, with advice of Council, to restrict John Williams, Seth 

Catlin and Jonathan Ashley, in such a manner as the Commonwealth may receive no 

injury. 

Whereas it appears to this Court, from the examination of John Williams, Seth Catlin 
and Jonathan Ashley, touching the instructions given the Representatives of the town of 
Deerfield, and from the particular time at which these instructions were given, that there 
are just grounds of suspicion, that the said John Williams, Seth Catlin, and Jonathan Ash' 
ley, are unfriendly to the Independence of the United States : 

ITiere/oref Regolvedf That the Governor, with advice of Council, be, and he hereby is, 
requested to lay the said John Williams, Seth Catlin and Jonathan Ashley, under such re- 
strictions, as that the Commonwealth receive no injury from them or either of them* 

« See the <' Case of John Williams," 178&— 1786. • 4. J. H. 164, 168. 

2 
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and passed in the affirmative, 60 members out of 103 voting in favor 
of the motion, .. 

A precept was issued to the town of Deerfield for a new elec- 
tion/ and, at the next session, Mr. Williams was again returned a 
member.' When he appeared to take his seat,' the House pro- 
ceeded to consider the propriety of his being qualified, and it was 
made a question, whether the record of the vote, excluding him 
fi*om his seat at the last session, without assigning any reason there- 
for, rendered him ineligible as a representative, in the present Gen- 
eral Court ? which, being put, passed unanimously in the negative. 
It was then moved, that a committee be appointed, to enquire wheth- 
er any prosecuticm has been commenced against Mr. WiBiams, or 
whether he is chargeable with any crimes or misdemeanors, which 
exclude him from a seat. The question on this motion was post- 
poned to the afternoon, and in the meantime the Treasurer was or- 
dered, to lay the bond abovementioned before the House. 

In the afternoon, the Treasurer appeared and produced the bond 
alluded to, which having been read, it Was made a question, whether 
the House will go into the consideration of the disqualifications of 
Mr. Williams as a representative ? which was determined in the 
negative. It was then voted, "that John Williams, returned as a 
representative for the town of Deerfield, at this sitting of the House, 
having been excluded this House in their last sitting, as a person in- 
capable of being a representative for said town, in this General 
Court, be excluded a seat, he, by the said former exclusion, being 
incapable of holding a seat in this House for this General Court :" 
number of members present 114, yeas 78.* 



CASE OF ABIEL WOOD, MEMBER FROM POWNALBOROUGH. 

Character and Conduct of Member. — ^Neglect of Member to appear in bif place, when or- 
dered by the House, coniudered as a Contempt. 

• < 
• • . • ■ ' ' ' ' 

It being represented, that Abiel Wood, the memb^ returned 
fi'om Pownalborough, had been put under bonds for his good be- 
havior, th^ messenger was directed to acquaint him that the House 

i4.J.H.n4. * Same, 177. sSame,84S. . «Sam«,S48. 
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required his attendance/ Mr. Wood not appearing, the messai- 
ger was inquired of, the next day,' by the House, in what man- 
ner he notified him of the order passed for his appearance in his 
place. The messenger informed the House that he left word at his 
lodgings, and was afterwards informed, that Mr. Wood received the 
notice and replied, that he would see some of the members, re- 
specting the matter. A committee was then appointed to enquire 
into the conduct. and character of Mr. Wood^ and report what 
measures might be proper to be taken respecting him. 

The committee, on the same day, reported a preamble and re- 
solve' recitmg, that " whereas a former General Court did order 
that Abiel Wood should be confined until he should give bond, with 
two sufficient sureties, in the sum of one thousand pounds, condition- 
ed, that he should not, in any way, correspond with any of the ene- 
mies of this country, and that he should appear at any time, and an- 
swer to any complaint, that should be made against him, which bond 
did not appear to be annulled or cancelled : and whereas he had been 
chosen and taken his seat as a representative, and had moved the 
House for leave of absence, which had be3n refused, notwithstand- 
ing which, and in derogation of the dignity of the House, he had ab- 
sented himself, and although he had been notified that the House 
required him to attend in his place, yet, in further contempt of the 
same, had refiised to attend : therefore 

Resolved, that the said Abiel Wood, be, and he hereby is, expel- 
led the House, and his place is become vacant." 

The report was accepted. 



ADAMS. 

Annexation of a Plantation to a Town by an Aet of the Legislature. Selectmen refusing^ 
to admit inhabitants so annexed to vote or act in Town affairs ; is sofficient to authorize 
a Justice of the Peace to call and org^ize a meeting. 

The committee, appointed to examine the returns of the members 
fi^m the several towns, reported* that the return fi-om the town of 
Adams was double, and attested by two diflFerent persons, as town 
clerks : whereupon, the consideration thereof was referred to Messrs. 

U.J. H.26. sSame,S9. 'Same, SO. «4.J. H. 15. 
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Davisy of Boston, Choaie^ of Ipswich, and iSffetnner, of Williams- 
town. The committee subsequently^ reported a statement of facts, 
as foUows, viz : 

" That in the year 1780, the plantation called New Providence, 
agreeably to the report of a committee sent to view the same, was, 
by an act of the General Court, annexed to the town of Adams. 
It does not appear to the committee, that the town of Adams was 
notified previous to passing the incorporating act : but that, on the 
arrival of the same in said town, sometime in the summer after it 
passed, the town of Adams united with New Providence, as a cor- 
porate body, in the transaction of all town business, till the March 
foUowing, all which time, they mutually chose town ofiScers. And 
no interruption appears to have taken place, until March 1782, when 
the selectmen refused to admit the inhabitants of New Providence 
to vote or join with them at said meeting, whereupon the said inhab- 
itants, with part of the inhabitants of the old town of Adams, with- 
drew from said meeting, and petitioned the selectmen to grant a 
warrant for calling a town meeting, to choose town officers, &c., but 
the selectmen refused to grant their request. The said inhabitants 
thereupon complained to James Harris, Esq., a justice of the peace, 
that they were unfairly and unconstitutionally debarred the privilege 
of voting for town officers, and also of having the town called to- 
gether again agreeably to law, and requesting the said justice to issue 
his warrant for assembling said town, which he accordingly did, at 
which meeting, the said inhabitants made choice of selectmen and 
other town officers, and under the firm of said meeting have continu- 
ed to transact all town business to the present time, and have elected 
Col. Jacob Stafford to represent them in the present General Court, 
as appears by his certificate. A part of the former town of Adams 
have, ever since March, 1782, kept up a set of town officers, and 
have elected Capt. Reuben Kinsman, to represent them in the pres- 
ent General Court." 

The House proceeded to consider the report, and voted, that the 
elections were both illegal,'^ but, on the next day, reconsidered 
that vote, and after long debate, voted that the election of Stafford 
was legal, and that of Kinsman illegal.^ 

1 4. J. H. 24. * Same. 3 Same, 30. 
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. CASE OF JEREMIAH LEARNED, MEMBER FROM OXFORD. 

Member under Indietmetit for seditious practices — ^Riglit to a seat suspended until the 

Trial of the Indictment. 

Certain charges being said to be pending in the Supreme Judicial 
Court, against Jeremiali Learned, the member from Oxford, it was 
ordered, that Messrs. PessendeUj of Rutland, Sullivan^ of Boston, 
and Chamberlain^ of Cheknsford, be a committee to enquire into 
and report a statement of facts relative thereto. The committee re- 
ported that he was under an indictment upon which trial was not had. 
They were then directed to consider, whether the charge was such 
as rendered Mr. Learned incapable of holding a seat. They re- 
ported, ^^that as the charge against the said Learned is for a tres- 
pass, they can find nothing in the constitution, which considers him 
as a person disqualified to hold his seat." The House proceeded, 
on the next day, to consider this report, and after debate, resolved 
as follows, viz : ^^ Jeremiah Learned, Esq., returned as a member 
from Oxford, being indicted at the Supreme Judicial Court, for se- 
ditiously and riotously opposing the collection of public taxes, and 
being bound by recognizance, with sureties, to appear and take his 
trial, at the Supreme Judicial Court next to be holden at Worcester, 
within and for the county of Worcester, on the third Tuesday of 
September next, and in the mean time to keep the peace, and to be 
of good behavior : 

Resolved, That the said Jeremiah Leamed's right to hold a seat 
in the House be suspended, until he shall have his trial on the afore- 
said indictment."^ 

At the next session,* a committee was appointed, to consider 
what further measures, if any, might be necessary to be taken, with 
respect to the case of Mr. Learned, but they do not appear to have 
made any report. 

1 6. J. H. n>. 1 S; 18* • Same, 364. 
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KITTERT. 
Conduct of Member— inimical to the Government. 

Joshua Hubbard having been returned a member from the town 
of Kittery, a petition was received from a number of the freeholders 
of that town, praying that he might not be permitted to hold his seat, 
on the ground that he was inimical to the government.' 

The petitioners alleged, that Mr. Hubbard had been reported an 
enemy to the country, through the most difficult periods of the late 
war, and had refused to lend his assistmice in raising men or money 
to carry it on : that he had said, he hoped Great Britain would con- 
quer this country, and had suffered himself to be carried to gaol, 
rather than take arms or pay his quota towards hiring soldiers to 
defend it : that he had associated with those who were open enemies 
to the country : that he had attempted to join the society called 
Quakers in order to avoid taking a part in the contest : and had sub- 
sequently relinquished his pretensions to Quakerism, when the affairs 
of the country wore a more promising aspect. 

The committee, to whom the petition was referred, reported, that 
it was not supported by evidence, and that if the facts set forth there- 
in were proved, there would not therefrom arise sufficient cause to 
render the said Hubbard ineligible as a representative, or justify the 
House in excluding him from a seat. The report having been read, 
it was thereupon ordered that the petitioners have leave to withdraw 
their petition.* , 



HOLLISTON. 
Notice of Town Meeting. 

The election of Staples Chamberlain, the member returned from 
Holliston, was contested by sundry inhabitants of that town, on the 
ground, that there was not due notice given of the meeting, at which 
he was elected. 

The remonstrance alleged, that it had been the constant custom 
and established usage in Holliston, in regard to the notifying of meet- 

16.J.H.51. s Same; 52. 
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ings for the choice of represtotadves, under thd former constitu- 
tion, for the selecttnen to post up a notification, at the public meet- 
ing-house, so that it might be seen by the inhabitants, on two public 
days, or fourteen days before the choice : that on the seventh day of 
May instant, the constable, by order of the selectmen, posted up at 
the public nieeting-house, two notifications for two meetings to be 
held on the thirteenth day of the same month, one for the choice of 
a representative, and the other for the transaction of town business : 
that there was no public meeting between the seventh and thirteenth 
of May, by reason of the infirmity of their pastor : and that, after 
the election of Mr. Chamberlain, at the meeting on the thirteeth in- 
stant, the meeting bemg opened for the transaction of town business, 
it was objected, that the meetings were not legally warned or notified, 
and thereupon the selectmen discontinued the second meeting, for 
that reason and notified a new one. 

The remonstrance was referred to Messrs. HosnUr^ of Concord, 
Chamberlain^ of Chelmsford, and Fairbanks^ of Bolton, who made 
a report thereon, which was not accepted ; and it was thereupon or- 
dered, that the remonstrants have leave to withdraw.' 



MANSFIELD. 

The House has no right to suspend a Member, upon allegations of bribery and corruption; 

made against him by individuals. 

The election of John Pratt, returned a member firom the town of 
Mansfield, was contested by John Dean and others, inhabitants of 
that town, on the ground, that he had obtained his election " by brib- 
ery, and by corrupting the minds of as many as he could by spirituous 
liquors," and by other improper and illegal methods. The remon- 
strance and sundry depositions accompanying it, were referred to 
Messrs. Fairbanks, Hosmer, and Thatcher, who reported an order for 
the taking of further depositions, and also, that Mr. Pratt " be sus- 
pended fi-om his seat in the Legislature, until the matter is heard and 
determined by this House, whether his election was or was not 
agreeable to the constitution of this Commonwealth :" which report 
was accepted.* 

> 6. J. H. 31, 37. « Same, 33. 
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In pursuance of the order, the parties procured additional deposi- 
tions, which were received and referred to the committee,^ who 
subsequently made their final report, declaring the election to be ille- 

When this report was made, the consideration of it was deferred 
until the afternoon of the same day, and, in the mean time, Messrs. 
Bacoriy of Stockbridge, Osgood^ of Andover, and HufU^ of Water- 
town, were appointed a committee to consider, whether it is consti- 
tutional to suspend a member duly returned, when allegations are 
made against him, and before the House has considered and deter- 
mined, whether such allegations are true or not.^ 

In the afternoon, the committee reported, ^^ as their unanimous 
opinion, that, for the House to proceed to suspend a member duly 
returned, merely on the allegations of a number of individuab, be 
that number greater or less, is altogether repugnant to the principles 
of the constitution, and the spirit of all free governments, and, in its 
consequences, might deprive every member of the Legislature of 
those essential rights, which, by the constitution, are secured to 
every citizen of this Commonwealth :" which report was accepted, 
and it was thereupon voted, that the resolve suspending Mr. Pratt be 
reconsidered, and that he be informed thereof. 

The House then proceeded to consider the report of the first 
committee, declaring the election to be illegal, and admitted the par- 
ties to a hearing on the floor. The depositions were read and wit- 
nesses examined, and on the afternoon of the second day, the ques- 
tion was taken, ^^ whether from the charges, exhibited against Mr. 
Pratt, of indirect proceedings at his election, and the evidence ad- 
duced, his seat ought to be vacated," and decided in the negative.* 

» 5. J. H. 67. « Same, 71. » Same. * Same; pp. 73, 74. 
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DUI7STABLE. 
Member's qiialifieations inquired into on motion. 

On a motion^ that the qualifications of John Pitts, Esq., returned 
a member from the town of Dunstable, should be enquired into as to 
residence, Mr. Pitts being heard on the subject, it was made a ques- 
tion, whether the reasons offered by him, relative to his holding his 
seat, were satisfactory to the House, and the question being put, it 
passed in the affirmative.' 



CASE OF JOHN WILLIAMS, MEMBER FROM DEERFIELD. 

Character and Conduct of Member. 

John Williams being returned a member from the town of Deer- 
field, Mr. White of Rochester, laid before the House a copy of an 
indictment, found i^ainst him at the Supreme Judicial Court, held 
at Springfield, in September, 1783, for sedition.' 

The subject was referred to a committee, who reported, that at 
the Supreme Judicial Court, held at Northampton, in April, 1784, 
Mr. Williams was arraigned upon the indictment, and pleaded that 
he was not guilty thereof, and also suggested to the court, that he 
was indicted for the part which he had taken in the late war, in fa- 
vor of Great Britain, and that he was justly entitled to the benefit of 
the 6th article in the treaty between Great Britain and the United 
States, as adopted in a late law of the Commonwealth, and prayed 
that he might be discharged from the said indictment : whereupon, 
the court, considering his case within the said article, discharged 
him. The committee therefore recommended that he be permitted 
to hold his seat. The report was accepted.' 

1 6. J. H. 20. s Same, 57. > Same, 70. 
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PAXTON. 

Proceedings of the Meeting, at which a Member was elected, reconsidered at a subsequent 
Meeting — Election valid. — Return certified only by Constable. 

The return from the town of Paxton appeared to be nothmg more 
than a certificate signed by the constable thereof, statmg, that a meet- 
ing was held in said town, for the choice of a representative, in 
which the selectmen were present and presided, and, that on collect- 
ing and counting the votes, the presiding selectman declared, that 
the town had made choice of Hezekiah Ward, whom, being present, 
be then and there notified of his election : — The committee on the 
returns, reported, that the same be submitted to the consideration of 
the House ;* and after debate thereon, it was voted, that the matter 
subside.* 

The selectmen of Paxton also petitioned,^ that Mr. Ward might 
not be permitted to hold his seat, alleging, that a meeting was duly 
held in said town, for the choice of a representative, which was very 
thinly attended, at which, it was voted to send a representative, and 
Mr. Ward was elected : that the said meeting was adjourned, and at 
the adjournment thereof, when a much larger number of the inhabi- 
tants was present, it was voted to reconsider the votes passed at the 
previous meeting, "respecting the choice of a representative:" that 
Mr. Ward was present at said adjourned meeting, and was also par- 
ticularly informed of the reconsideration, by one of the selectmen : 
and that the selectmen, in consequence of the proceedmgs of the last 
meeting, refused to give Mr. Ward a certificate of his election, not- 
withstanding which, he had taken his seat, by virtue of the return 
abovementioned. 

The petitioners, upon the report of a committee, to whom it was 
referred, had leave to withdraw their petition.* 

» 7. J. H. 17. « Same, 17. a Same, 97. * Same, 141 . 
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PEMBROKE. 
Member's qualification as to property contested * — Burden of proof on the Remonstrants. 

The election of John Turner, returned a member from Pem- 
broke, was contested on the ground, that he did not possess the es- 
tate required by the constitution to qualify him for a representative. 
The petition of sundry inhabitants of that town, afleging his want of 
qualification, was referred to a committee,* upon whose report, it was 
ordered that the parties be heard upon the floor, by council, and 
a time was assigned for the hearing.' 

At the time assigned, the petitioners appeared by James Sullivan, 
Esq., as their council, and Mr. Turner in his seat. It was moved 
by the petitioners, that Mr. Turner should be required to produce 
evidence of his qualifications : whereupon, it was made a question, 
whether Mr. Turner ought to prove himself a qualified member, 
according to the constitution ? and the question, being put, passed in 
the negative, twenty five members only, out of one hundred and thir- 
teen, voting in the affirmative. The further consideration of the case 
was then postponed for one week, and a commissioner appointed, to 
take depositions, in the mean time, relative to the subject matter of 
the petition.^ The House proceeded again, on the day to which the 
case was postponed, to hear the parties, and having fully heard them, 
it was moved and seconded, that the following be made a question, 
viz: whether it appears that John Turner is qualified, according 
to the constitution, to represent the town of Pembroke, in the 
General Court? It was then moved and seconded, that the said 
question give place to the following, viz : whether the evidence 
produced, is sufficient to shew, that Mr. Turner, who has been 
admitted to vote as a qualified member for the town of Pem- 
broke, is not qualified, agreeably to the constitution of the Com- 
monwealth ? and the question being put, passed in the affirmative. 
The question last stated, was then taken, and determined in the 
negative. The question was then put, whether Mr. Turner has a 
constitutional right to retain his seat, and passed in the affirmative.^ 

» 7. J. H. 17. * Same, 68. » Same, 60. * Same, 91, 92. 
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CASE OF M08E8 HARTET, MEMBER FROM MONTAGUE. 
Member Ex^lhA Amt Coavietioii ef Sedhiott. 

A memorial was presented) at the January session, against Moses 
Harvey, the member from Montague. The committee to whom the 
same was referred, reported as follows : 

" Whereas Moses Harvey, representative of the town of Monta- 
gue, stands convicted upon indictments for sedition, and for which 
he is sentenced to an ignominious punishment by the Supreme Judi- 
cial Court, holden at Northampton, within and for the county of 
Hampshire :— 

Ordered, That the said Moses Harvey be, and he hereby is, 
expelled." 

The report was read and accepted, and it was ordered accordingly. 



CASE OF ELBRIDGE GERR7, MEMBER FROM MARBLEHEAD. 

Remoyal of Member from the Town represented by him, to another Town within the Com- 
monwealth J— no disqnalifieation. 

A letter was received from Elbridge Gerry, Esq., one of the rep- 
resentatives from Marblehead, statmg that he had removed to Cam- 
bridge, and requesting the opinion of the House, whether his removal 
was "a disqualifying circumstance." The communication was re- 
ferred to a committee, who reported, " that, having examined the 
constitution, they can find nothing in the same, incompatible with the 
isaid Gerry's serving the town of Marblehead, as their representative, 
the remainder of the present year, his having removed to Cambridge 
notwithstanding." Yhe report was accepted.* 

> 7. J. H. 195. 
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CHARLTON. 
Right of the Hoase to suspend a Member under Indictment for Seditious Practices. 

The Hous^ being informed that the member from Charhon was 
under an indictment and bonds for seditious practices, a committee 
was appointed to examine into the fact and also to consider the matter 
at large.^ 

The committee reported, that, in their opinion, any member, 
against whom an indictment may have been found for seditious prac- 
tices, ought to be suspended from acting in the House, until the same 
shall have been determined ; and, as appears by a memorandum on 
the report, the subject was ordered to subside. 



NUMBER OF REPRESENTATIVES. 

How determmed by the number of Ratable Polls in the several Towns. 

A committee having been appointed to examine into the number 
of ratable polls in the several towns in the Commonwealth, and 
compare them with the number of representatives from the said 
towns,' and having made report :^ — ^it was thereupon ordered, that 
the same committee report upon what principles, in what manner, 
and by what rules, questions, upon the returns of the number of 
representatives from the towns, ought to be determined. 

The committee made a report,^ which was accepted, as follows, 
viz : — ^' That when any town in this Commonwealth sends one or more 
members to represent them in the General Court, than they have a 
right by the number of ratable polls returned in the last valuation, 
agreeably to the constitution, the said member or members, to en- 
title them to their seats, shall produce, as evidence of the increase of 
the ratable polb to give them the right, an attested copy of the re- 

18.J. H. 32. 'Same; at. > Same, 46. « Same, 71 
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turn of the last tax bill of said town by the assessors, who shall make 
oath to the same ; and abo, that said ratable polls were inhabitants 
one year at least preceding the election." 



MIDDLEBOROUGH. 

Petition against an Election allowed to be withdrawn by the Petitioners, after a reference 
thereof to a Committee, and a time assigned by the House for a hearing of the Case. 

Joshua Eddy and others, inhabitants of the town of Middle- 
borough, petitioned that Perez Thomas, returned a member from 
that town, might be excluded from his seat, on account of his politi- 
cal character and conduct, alleging him to have been friendly to 
Shays' proceedings against the government.* 

The petition was presented at the June session and referred to a 
committee, who reported an order for the hearing of the case, on 
the first Tuesday of the next session of the General Court, which 
was accepted.* 

At the next session, Eddy, in behalf of the petitioners, petitioned 
for leave to withdraw their petition, which was granted.'* 

» 8. J. H. 66. « Same, 107. ' Same, 227. 
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HOPKINTON. 

Manner of conducting Town Meeting.— Voters allowed to prove their qualifications, aAer 
having voted, and one to withdraw his ballot, by a vote of the Meeting :— Election 
valid. — Two Members returned — Claiming a seat in opposition to each other— Both sus- 
pended from voting — until the determination of the question. 

The committee on the returns having reported, that there were 
two returns from the town of Hopkinton, one attested by three se- 
lectmen, by which it appeared, that Walter M'Farland was elected, 
and the other attested by two selectmen, by which it appeared, that 
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Gilbert Dench was elected : it was ordered that Messrs. Masorij 
Washburn^ Osgood^ ChoaUy and Powkr^ be a committee to consider 
the said returns, together with a petition of certain inhabitants of 
Hopkinton, praying that Dench may be allowed to retain his seat, 
and that until the election of a member for the town of Hopkinton 
shall be determined, both the gentlemen returned be suspended from 
voting. The committee were enjoined to sit as soon as possible. 

By the petition above mentioned, and other documents on file, 
the following appear to be the facts in this case, viz : 

A meeting was duly warned and held in Hopkinton, for the choice 
of a representative, on the fifth day of May. The inhabitants by a 
large majority voted to send a representative, and the votes being 
called for, they were brought in, with some confusion and distur- 
bance. The right of several persons to vote, being questioned after 
they had voted, one of them qualified himself by taking the oath, 
others refused to qualify themselves, or to withdraw their votes, and 
one offered to withdraw his vote, but refused to tell for whom he 
voted. The moderator declared that the choice would not be con- 
stitutional, and desired the inhabitants to take back their votes and 
bring them in again, which they refused to do. After some debate, 
it was moved, and unanimously voted, that the whole matter should 
subside, upon the last mentioned person's withdrawing his vote. The 
vote was then withdrawn and torn up by the voter in the presence of 
the meeting. The poll being closed, and the votes sorted and 
counted, it appeared that M'Farland was elected by a majority of 
four votes over Dench, who was the only other candidate voted for. 
In counting the votes, there appeared to be one, which bore the 
same name written upon it twice, constituting two ballots not separa- 
ted, which the selectmen declared, in the presence of the meeting, 
to be and counted as only one. Mr. M'Farland was then declared 
to be elected, the choice recorded by the town clerk, and certified 
by three of the selectmen, as abovementioned. 

Several of the inhabitants, considering this election to be illegal, 
petitioned the selectmen to call a new meeting for the choice of a 
representative. The selectmen accordingly issued their warrant 
for that purpose, and at a second meeting held in pursuance thereof, 
on the sixteenth of May, Gilbert Dench was elected. This last 
election was certified by two of the selectmen, one of whom was the 
member returned, Mr. Dench. 
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The committee subsequendy reported, that itwis th^ unanimous 
(qpinion^ that the electicm of M'Ftrland was legal) and that he was 
entitled to his seat, and that the election of Dench was Ulegal. The 
report, after being considered, was accepted.^ 



GRAT. 

Bfinister of the Gospel eligible as Representative. 

The election of the Rot. Samuel Parley, returned a member from 
the town of Gray, was contested by Samuel Nash and others, for 
several reasons, and among others, for the foUowing, as stated by the 
petitioners, viz : ^^ Because we suppose, that those, who impose 
taxes upon us, ought to be those only, who pay a proportion of those 
taxes, which the said Perley, beiug a minister of the gospel, is not 
obliged by law to do." The petitioners, upon the report of a com- 
mittee, to whom their petition was committed, had leave to withdraw. 

1 9. J. H. 13; 20. s Same, 51, 56, 1S9. 
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MEMBERS HOLDING OFFICES UNDER THE UNITED STATES. 

Incompatibilitj of Offices. 

A committee of both branches was appointed, to consider whether 
members of either House, who hold offices under the United States, 
similar to those declared incompatible with their holding seats in the 
Legislature of this Commonwealth, by the constitution thereof, have a 
right to continue to sit as members. 

The committee made a report in the Senate, that members hold- 
ing such offices ought not to retain their seats in either branch of the 
Legislature. The report was rejected m the Senate, and their pro- 
ceeding thereon was sent to the House for concurrence. 
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It was then made a question in the House, whether persons, hold- 
ing offices under the United States, similar to those, declared by the 
constitution of this Commonwealth, incompatible with their holding 
seats in the Le^kture thereof, can have a constitutional right to re- 
tain their seats in this House ? and after being debated on two 
successive days, it was taken hj yeas and nays, and decided in the 
negative, yeas 24, nays 137'* 



CASE OF CHRISTOPHER GORE, MEMBER FROM BOSTON. 

Incompatibility of office of United States District Attorney, with that of Representative. 

On motion, the House assigned a time to consider whether the seat 
of Christopher Gore, a member from Boston, had become vacant, 
by his acceptmice of the appointment of Attorney to the United 
States, within this Commonwealth.' Mr. Gore subsequently re- 
signed his seat, and the subject does not appear to have been again 
agitated.' 

[The question was probably considered by Mr. Gore, to have 
been settled by the vote above stated.] 

' 10. J. H. 149, 180, 182, 183. The same subject was brought up the next year, and a 
bill reported, by a committee appointed for the purpose, " determining how far officers, is 
the pay of the Federal Government of the United States, shall be eligible to offices under the 
authority of the Government of this Commonwealth.'' The bill was rejected. See 11. J. 
H. €6, 82, 169, S89. 

> 10. J. H. 189. s Same, S07. 



1790—1791. 



TORK. 

Incompatibility of the office of Judge of the United States District Court, with that of 

Representative. 

The Hon. David Sewall, Judge of the District Court for the 
District of Maine, appearing to take his seat as a member firom 
the town of York : on motion, it was ordered, that a time be as- 
signed for considering the validity of his election, and that he be 

4 
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heard on the subject. The House having considered the subject, 
at the time assigned, it was made a question, whether Mr. Sewall, 
beii^ a Judge of the Dbtrict Court of the United States, has 
a right, by the constitution of this Commonwealth, to a seat in 
this house ? and being taken by yeas and nays, it was decided in the 
negative, 5 yeas and 111 nays. A precept was then ordered to the 
town of York for a new election.* [See the eighth article of the 
amendments to the constitution, which provides, that ^^no person 
holding any office under the authority of the United States, (Post- 
masters excepted) shall, at the same time, hold the office of Gov- 
ernor, Lieutenant Governor, or Counsellor, or have a seat in the 
Senate, or House of Representatives of this Commonwealth." 



DANVERS. 

Notice of Town Meeting.— Proceedings in same.— Qaestion as to their regularity. 

The election of the member returned from the town of Danvers, 
was contested by Daniel Prince and others of that town, for the 
following reasons, statpd in their remonstrance, viz : that " the notice 
for the meeting, at which the election took place, was posted up not 
more than twenty-nine hours before the time appointed, upwards of 
fourteen hours of which was holy time, and six hours of the night 
following being necessarily spent in sleep, some of the inhabitants 
had only six hours notice, and others none at all, of the time appoint- 
ed for the meeting : whereas, the almost invariable custom of the town 
has been to have the notices of meetings for such purposes posted 
up at the meeting-house, two sabbath days previous to the time ap- 
pointed : and, that at the time, when the few, who had notice, were 
assembled, a number of young people had also assembled in the gal- 
leries, for the purpose of singing, in which they were engaged, to- 
gether with one of the selectmen, while the voters were carrying 
in their votes for a representative, notwithstanding repeated request 
made to the other selectmen to call the meeting to order." The pe- 
titioners, upon the report of the committee to whom it was referred, 
had leave to withdraw their petition^' 

1 11. J. H. 172; 176. * Same, 43, 4d. 
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WESTMINSTER. 

Irregular proceedings of Presiding Selectman in Town Meeimg—caiMng for and receiving 
votes, after Town had voted not to send a Representative. 

The election of Josiah Pufier, returned a member from the town 
of Westminster, was contested by Abner Holden and others, of that 
town/ upon the following facts, stated in a certificate of the town 
clerk, accompanying their remonstrance, viz : that the warrant for 
calling the meeting contained only one article, viz : ^^ To choose a 
representative ;" but that at the meeting, for the election, it was 
made a question, whether the town would send a representative or 
not, and the vote being put, it was declared by Mr. Puffer, who as 
one of the selectmen, presided at the meeting, to be decided in the 
aflSrmative. The vote being disputed, the meeting was divided, and 
it was again declared in the affirmative, and the inhabitants were re- 
quested to bring in their votes for a representative. The vote was 
disputed a third time, and the meeting being again divided, and the 
votes counted by the moderator, he said, " they have got the vote 
not to send, but I have declared it to be a vote to send, and there- 
fore bring in your votes." The votes were then cast, and Mr. 
Puffer had twenty-one and two other persons one each. Mr. Puffer 
then declared himself chosen a representative. 

The remonstrance and other documents were referred to Messrs. 
Parsons^ Henshaw^ Sewall^ Bowdoin^ and Holmes^ who subsequent- 
ly reported, as their opinion, " that the proceedings of the town 
meeting, at which the member is said to have been elected, were ir- 
regular and illegal, and that therefore his seat in the House ought to 
be vacated :" which report, being read and debated, the question 
was put whether the House would accept the same, and was deter- 
mined in the negative.* 

[The election of Mr. Puffer was supported by Joseph Miller and 
others, in a memorial, in which they alleged, that, as there was no 
article in the warrant, for determining whether the town would , or 
would not be represented, no vote could be legally taken on that 
question. The memorialists also asserted, that " the principle held 
out and acted upon, that every town has a right to vote they will not 

> 11. J. H. 13. > Same; 26. 
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send a member to the General Court, strikes at the very nerves of the 
constitution, and throws the people into anarchy at once." At this 
period, the House rigorously exercbed the power, conferred upon it 
by the constitution, (chap, i, sec. iii., art. ii.) of imposing fines upon 
such towns as neglected to choose and return members agreeably to 
its provisions : and it was quite natural therefore, that it should be 
diought unconstitutional, to pass a solenm vote not to do, what the 
constitution seemed to require, and what a town would be liable to 
punishment for not doing. It may perhaps be for the reason sug- 
gested by the memorialists, that the House thought proper to reject 
the report of the committee. It is now settled, both by the opinion 
of the Supreme Judicial Court, and by decisions of the House, that 
towns have a right, in their corporate capcidiyj to determine whether 
they wiU be represented or not. [See the opinions of the court in 
the years, 1810 — 1811, and 1815 — 1816.] 



1791—1792. 



MEMBERS HOLDING OFFICES UNDER THE UNITED STATES. 

Question as to the compatibility of the office of Deputy Marshal of the United States, 

with that of Representative. 

A committee was appointed to consider " whether there be in the 
House any person, returned as a member and who has taken his seat, 
who is an officer under the Federal Government, holding an office 
similar to any office under this government, whose office renders him 
incompatible with a seat in the Legislature of this Commonwealth ; 
and also, whether there are any persons returned as members of the 
House, who hold offices declared by the constitution to be incom- 
patible with the holding a seat in this House. "^ 

The conmiittee reported, that Aaron Brown, who was returned a 
member from the town of Groton and has taken his seat, is an officer 
under the authority of the Federal Government, and executes the office 
of Deputy Marshal of the District of Massachusetts, which is anala- 

> 12. J. H. 19. 
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gous to that of a Deputy SheriiS^ in and under the authority of this 
government :' and the report having been considered by the House, 
it was ordered that the subject subside.* 



BARNSTABLE. 

[The papers in this case are missing from the files.] 

1 12. J. H. 42. > Same, 46. 
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MEMBERS OF CONGRESS. 
Not thereby disqualified. 



The House went into a*committee of the whole, on the subject 
of the constitutionality and expediency of members of Congress 
elect holding a seat. The committee reported, that, in their opinion, 
the question should not be gone into of the expediency of members 
elect holding a seat : and that, on the question, whether members of 
Congress elect were constitutionally disqualified, it passed in the neg- 
ative. 

On the question of the acceptance of this report, it passed in the 
afSrmative, seventy-five out of one hundred and fifteen members 
present, being in favor of its acceptance.* [Members of Congress 
are now meligible. See the eighth article of the amendments to the 
constitution.] 



SHREWSBURY. 

[The papers in this case are not to be found on the files.] 

1 13. J. H. 357. 



30 CONTESTED ELECTIONS. 



1793—1794. 



[No cases.] 



1794_1795. 



WATERTOWN. 

Eligibility of a Member; who has been Impeached for corrupt and wilful Misconduct as a 

Magistrate. 

The election of William Hunt, returned a member from the town 
of Watertown, was contested by Richard Clark and others, on the 
ground, that the meeting, at which he was elected, was not duly no- 
tified, and also, that persons were illegally admitted to vote in the 
election. The remonstrance,* and also a memorial of Marshall 
Spring and others,' in favor of the member, were referred to a com- 
mittee of five, who made a report,^ declaring that his seat ought to 
be vacated, which report was rejected. The remonstrants presented 
a second petition,* in which they reiterated the charges contained in 
the former, and alleged further, that Mr. Hunt was not eligible as a 
member, " by reason of the public censure passed upon him at the 
last session of the General Court, wherein he was impeached for 
corrupt and wilfiil misconduct as a magistrate, and found guilty." 

This second remonstrance was referred to Messrs. Bancrofts Ely^ 
and Bodman^ who made a report,* requesting a decision of the ques- 
tion, whether a summons should issue, to bring witnesses on a sub- 
ject already determined by the House :' and the question being tak- 
en, it passed in the negative. It was then moved, that the petition- 
ers have leave to withdraw their petition, which motion was taken by 

» 16. J. H. 17. *Same, 24. 3 Same. 41. * Same, 101. * Same, 108. 

* Probably alluding to the charges upon which Mr. Hunt had been impeached and de- 
clared guilty, the year before. 
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yeas and nays, and detennined in the negative, yeas 44, nays 50. 
The petition was then recommitted, and Messrs. Carr and Sprout 
were added to the conmiittee. The vote on the subject of sununon- 
ing witnesses was then reconsidered, and the clerk was directed to 
issue a summons accordingly. 

The committee subsequently reported an order of notice to the 
town of Watertown, to appear on the first Tuesday of the next ses- 
sion, (if they should see cause,) to contest the allegations contained 
in the petition : which report was accepted and the order passed.* 
[It does not appear that any further proceedings were had in the 
case, or that either party came forward at the next session.] 

1 15. J. H. no. 



1795—1796. 
1796—1797. 



[No cases.] 



1797—1798. 



[The election in Waltham was remonstrated against, but the re- 
monstrance was wholly unsupported by evidence.] 



1798—1799. 



[No cases.] 
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1799—1800. 



[The election in Medfield appears to hare been contested. The 
papers in the case are missing.] 



1800—1801. 



HARWICH. 

Power of Selectmen to change the place for the holding of an adjourned Town Meeting.— 
Where two Members were returned, claiming the same seat $-— both were suspended 
from acting, until the validity of their respective claims should be determined. 

Two returns were received from the town of Harwich, certilSed 
by two different sets of selectmen, by one of which, Ebenezer Broad- 
brooks, Jr., and John Dillingham, and by the other, Solomon Free- 
man and John Snow, were returned as the representatives from that 
town. 

The committee on the returns, and to whom also were committed 
sundry documents relative to the election in Harwich, made a pre- 
liminary report, upon which, the members returned were restrained 
from voting until their respective claims to a seat should be deter- 
mined.* 

By the papers on file, it appears, that, at the annual town meeting 
of the town of Harwich, held at the Jforth parish meeting-house 
therein, on Wednesday, the nineteenth of March previous, for the 
choice of town officers, three selectmen and a town clerk were chos- 
en, together with some other town officers, and the meeting was then 
adjourned to Saturday, the twenty-second day of March, to meet at 
the same place. On the twenty-second, the meeting was again ad- 
journed, as before, to Friday the twenty-eighth. On the twenty- 

> 21. J. H. 16. 
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third (Sunday) a notice was posted up by the town clerk, on the 
^orth parish meeting-house, stating, that, by order of the selectmen, 
chosen as above, the meeting, to be holden by adjournment, on the 
twenty-eighdi, would be held at the meeting-house, in the South par- 
ish, in Harwich. On the twenty-eighth, several of the inhabitants, 
denying the right of the selectmen to change the place of the meet- 
ing to the South parish, met at the North parish meeting-house, and 
chose four additional selectmen, who afterwards called a meeting for 
the choice of representatives, at which Freeman and Snow were elect- 
ed. A meeting was held, pi!rsuant to the notice given by the select- 
men, first chosen, at the South parish meeting-house. The select- 
men chosen on the nineteenth of March, called a meeting for the 
choice of representatives, at the South parish meeting-house, at which 
Broadbrooks and Dillingham were chosen. 

The committee, upon these facts reported, that the election of 
Broadbrooks, and Dillingham was legal, and that of Freeman and 
Snow illegal : and their report was accepted.* 



SULLIVAN. 

Judge of Probate chosen Representative, — and resigning that office,— entitled to his seat. 

The committee on elections having been directed to consider the 
return of a member bom the town of Sullivan, reported, " that Paul 
Dudley Sargeant, the member returned, has resigned his office of 
judge of probate for the county of Hancock, and his resignation has 
been accepted, since the present session of the Legislature, and they 
are therefore of opinion, that he is entitled to take his seat." The 
report was accepted.^ 



LUDLOW. 

Member convicted of Forgery excluded from his seat. 

The committee on elections, who were directed to consider the 
return firom Ludlow,® reported, that at the Supreme Judicial Court, 

' ^ 21. J. H. 36, £6. s Same, 49, 84. 3 Same, 18. 
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held at Northampton, in April, 1791, Elisha Fuller, of Ludlow, 
trader, was indicted for forging a certificate, purporting to be a certi- 
ficate, signed by two of the selectmen of that town, whereby they 
recommended the said Fuller, as a person of sober life and conversa- 
tion, and well qualified for the business of a retailer of spirituous 
liquors, and for offering and publishing the same, at a court of gen- 
eral sessions of the peace, held at Northampton, in September 1790, 
as a true and genuine certificate, in order to obtain ^ license for re- 
tailing : that at the Supreme Judicial Court, held at Northampton, 
in the month of May following, the said Fuller, upon a legal trial, 
was found guilty of the charges in the said indictment, and sentenced 
to pay a fine of thirty pounds and costs : that said Fuller is the same 
person, who is returned a member fi-om the town of Ludlow : and 
that the said sentence remains unreversed, and in no wise quashed 
or set aside, and said offence in no wise forgiven or pardoned. 

It was therefore voted, that Elisha Fuller, the member returned 
from Ludlow, should be excluded firom a seat/ 

» 21. J. H. 67, 68. 



1801—1802. 



[No cases.] 



1802—1803. 



FRTEBURGH. 

No session held by Selectmen to examine qualifications of voters, previous to, and no list 
of votes exhibited by them at, the Meeting : — ^Election held valid. 

The election of the Rev. William Fessenden, returned a member 
from the town of Fryeburgh, was contested by sundry inhabitants of 
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that town, for the following reasons, stated and sworn to, in their 
memorial, viz : that the selectmen gave no notice, of any time and 
place, that they would be in session, previous to the meeting, to ex- 
amine the qualifications of voters, and were not in fact in session, for 
that purpose : and that, at the election, they did not exhibit any list 
of votes, but suffered the votes to be brought m promiscuously, dis- 
orderly, and confusedly/ 

This memorial was committed to the committee on the returns, 
who reported generally, that they were all legal, and which report 
was accepted.' 



TOPSHAM. 

Interlineation of an article in the Warrant '' to see whether the town would send a Rep- 
resentative •" — Vote not to send ^— Votes called for and received, notwithstanding 3-— 
Member elected on third balloting 3 — ^Proceedings irregular 3 — Election valid. 

The election of Jonathan Ellis, returned a member from the town 
of Topsham, was contested by John Rodgers and others, a commit- 
tee appointed by the town for that purpose, upon the following facts, 
which appear fi-om the memorial, depositions, and copies of the pro- 
ceedings on file, viz : 

The selectmen of said town made their warrant, for a town meet- 
ing to be held therein, on the third day of May, for the transaction 
of certain town business, which appears to have been adjourned fi'om 
a previous meeting, and also for tlie election of a representative. 
The warrant was committed to a constable, who pursued its direc- 
tions in due form. A few days previous to the meeting, and after the 
inhabitants had been notified of it, one of the selectmen, with the as- 
sent of another, interlined an article in the warrant, previous to the 
article for the choice of a representative, in the following words, viz : 
" To see if the town would send a representative to the General 
Court the present year," and also made some other slight verbal 
alterations. A meeting was held, agreeably to the notice, and, after 
choosing a moderator, the town voted not to send a representative. 
The other subjects contained in the warrant were then disposed of, 

1 23. J. H. 18. « Same, 34. 
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and the meeting was declared hj the moderator, as testified to, by 
some of the deponents, to be dissolved. Two of the collectors 
then came forward and had some of the taxes on their lists abated by 
the selectmen, as sworn to in some of the depositions, but by a vote 
of the town, as appears fix)m a copy of the proceedings of the meet- 
mg, certified by the town clerk. Several of the voters had at this 
time, left the meeting, supposing the business to have been complet- 
ed. A motion was then made, seconded, and put, to reconsider the 
vote not to send a representative, and was decided in the negative. 
One of the selectmen then called upon the voters to bring in their 
votes for a representative. Several of the inhabitants brought in their 
votes accordingly ; some refiised to do so ; and others withdrew 
firom the meeting. The votes were received by the selectmen, and, 
upon the third balloting, Jonathan Ellis was declared to be elected. 

Several of the inhabitants, deeming the proceedings to be improp- 
er, petitioned the selectmen, to call a town meeting, to consider the 
subject, and a meeting being convened accordingly, the abovemen- 
tioned committee was appointed to remonstrate against and to con- 
test the election as illegal. 

The memorial was presented at the June session,* and referred to 
Messrs. Montague^ JVbrton, and JBZy, who reported a reference of 
the subject to the next session.* 

At the January session, the memorial was again taken up and re- 
ferred to Messrs Ely^ Foster^ and Upham^^ who made the following 
report thereon, viz : 

That, having heard the parties and attended to the evidence, they 
were of opinion, that the meeting, at which Ellis was elected, was 
legally warned ; — ^that the selectmen, at said meeting, received and 
counted the votes ; — ^that they declared the said Ellis duly chosen ; — 
that they made a certificate thereof to the House ; — and, that, on the 
whole, notwithstanding some irregularities in the proceedings of the 
meeting, the choice was legal. The report was accepted.* 

» 23. J. H. 93. * Same, 101. ^ Same, 213. * Same, 247. 
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1803—1804. 



COMMITTEE ON ELECTIONS.* 



Messrs. Henry Knox, of Thomastown, William Smithy of Boston, 
Laban Wheaton, of Norton, Jonathan L. Austin, of Cambridge, 
Thomas G, Thornton, of Pepperellborough. 



PARIS. 

Irregularities in the Notification of Meeting^No list of Voters— Meetbg held at an incon- 
venient boor : — ^Election valid. 

The election of Josiah Bisco, returned a member from the town 
of Paris, was contested by David Andrews and others, of that town, 
for the following reasons, stated in their petition, viz : that the noti- 
fication, set up by the constable had no manner of date to it : that it 
was set up in a school-house, and was under lock and key, except on 
Sundays : that there was no list of voters produced at the meeting, 
although repeatedly called for, the selectmen declaring that there was 
none : and finally, that as the town of Paris is very large, and the 
roads bad and miry, and the meeting was set at 3 o'clock in the after- 
noon, many of the inhabitants could not with safety attend and get 
home the same day.* 

The committee reported, that the petitioners have leave to with- 
draw, which was accepted.^ 



SHEFFIELD AND MOUNT WASHINGTON. 

Unqualified Voters : — Election void. 

The election of Moses Hubbard, returned a member from the town 
of Sheffield, and district of Mt. Washington, was contested by the se- 

^ From this time, a committee on elections was regularly appointed, at the commence- 
ment of the political year, as one of the standing committees of the house. 

» 84. J. H. 2S. 3 Same, 27. 
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lectmen of Sheffield,^ who stated in tfaeir remonstrance, that since the 
election, they had discovered, that at least three persons voted there- 
in, who were not qualified, and that at the election, the whole num- 
ber of votes given was two hundred and seventy one, of which 
Moses Hubbard had one hundred and thirty-seven, John W. Hurl- 
bert, one hundred and twenty-seven, and, seven were scattering. 
By a memorandum on the back of the remonstrance, it appears that 
the election was conceded to be illegal by the the member returned, 
and the committee made a report accordingly, which was accepted.* 



CASE OF JONATHAN L. AUSTIN, MEMBER FROM CAMBRIDGE. 

Office of Commissioner of Bankrupts under the United States, compatible with that of 

Representative. 

A committee was appointed, at the June session, to enquire, 
whether any member then held a commission under the President of 
the United States, and if so, whether it was incompatible with his 
right to a seat.^ 

The committee reported, that Jonathan L. Austin, a member 
fi-om the town of Cambridge, held the office of commissioner of 
bankrupts, under the United States, which is an office held at the 
pleasure of the President, and that having exammed the constitution 
of this Commonwealth, they are of opinion, that the said office is not 
incompatible with that of a representative. 

The question upon the acceptance of this report, was taken by 
yeas and nays, and decided in the affirmative, 82 yeas, and 15 nays.* 

»24.J. H.31. « Same, 65. 3 Same, 95. -• game, 130; 131. 
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NATICK. 

[The papers in this case are missmg fi-om the files.] 



1805—1806. 39 



1805—1806. 



COMMITTEE ON ELECTIONS. 



Messrs. Laban Wheaton^ of Norton, Perez Morton^ of Dorchester, 
David Payson^ of Wiscasset, Edward Bangs^ of Worcester, 
Eliakim Phelps^ of Belchertown. 



REHOBOTH. 
Irregalar Proceedings at Meeting : — Commissioner appointed to take Depositions. 

The election of David Perry, Jr., returned a member from Re- 
hoboth, was contested by Robert Dagget and others, for the follow- 
ing reasons, stated in their remonstrance, viz : 

1. That the selectmen, at the meeting for the election, received 
votes from persons under the age of twenty-one : 

2. That the presiding selectman took votes out of the box, and 
in lieu thereof, put into the box votes for a different candidate, and 
also, while counting the Votes, picked up votes from the seat and 
had them counted : and, 

3. That after the box was turned, the votes sorted and counted, 
and the numbers ascertained, the selectmen suspended a declaration 
thereof, and received and counted other votes. 

This remonstrance was presented at the June session, and refer- 
red to the committee on elections,* who reported a postponement of 
the consideration thereof, to the third Wednesday of the session, and 
an order appointing Samuel Morey, Esq., to take depositions, in the 
mean time, at the request of either party.'^ The report was accep- 
ted, and several depositions were taken, in pursuance of the order, 
tending to substantiate the charges contained in the remonstrance. 

The conmiittee subsequently reported a reference of the subject 
to the next session, which was accepted.® 

» 26. J. H. 20. « Same. 29. 3 Same, 92. 



40 CONTESTED ELECTIONS. 

DANYERS. 
Ratable PoUs. 

The election of Gideon Foster, Samuel Page, and Nathan Fel- 
ton, returned as members from the town of Danvers, was contested 
by Aaron Putnam and others, on the ground, that the town did 
not contain a sufficient number of ratable polls, to entitle it to 
send three representatives.* 

The committee on elections reported the following statement of 
facts' in this case, viz : 

1. It appears, that, at the time of the election of the sitting mem- 
bers, the town of Danvers assessed a poll tax on five hundred and 
seventy-eight polls : 

2. It appears, by a certificate from the assessors of Danvers, that, 
in addition to the polls rated as above, seventy-three other persons 
were abated of their poll tax, on account of old age, infirmity, &c. : 
and 

3. It appears, by the resolution, which passed the Legislature, at 
die time of the last valuation, fixing the number of ratable polls of 
the several towns, that the town of Danvers was fixed at six hundred 
and three. 

The committe, upon this statement of facts, requested the House 
to determine the following questions resulting therefrom, as well for 
the general government of the committee in other cases, as to deter- 
mine the present case, viz : 

1. Is the constitutional number of polls, on which any town is en- 
tided to calculate its right of representation, the number of polls 
actually taxed therein at the time of the election ? or 

2. Is the number abated to constitute a part of the constitutional 
number of ratable polls ? 

3. Is the number of polls, fixed against each town, at the time of 
a general valuation, and by which it is imiformly taxed to the Com- 
monwealth, the fixed standard of its representation during the same 
period ? 

A time was assigned for the consideration of this report, and after 
deliberation thereupon, it was 

1 26. J. H. 20. ' Same; 29. 
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'^ Resolved, That it is the sense of the House, that the extent of 
the right of representation, as given to the towns and districts of the 
Commonwealth, by the constitution thereof, is to be regulated by the 
number of ratable polls, actually existuog in the towns and districts to 
be represented, at the time of any election : and 

Resolved, That, in the number of ratable polls, mentioned in the 
constitution, as a rule, by which to determine the extent of the right 
of representation, was intended to be included the whole number of 
free male inhabitants of the age of sixteen years and upwards, who 
are not by law exempted from taxation." 

The town of Danvers, according to this decision, containing six 
hundred and fifty-one ratable polls, the election therein was confirmed.* 



BATH. 

Votes for Representative sorted and counted privately by Selectmen >— Election valid. 

The election of William King, returned a member from the town 
of Bath, was contested by David Trufant and others, on the follow- 
ing grounds, stated in their remonstrance,' viz : 

1. That at the meeting for the choice of a representative, after 
the selectmen had received and counted the votes, they declared the 
whole number to be one hundred and fifty-one, seventy-six of which 
were necessary to a choice, and that William King had that number 
and was chosen, whereas there were seventy-five votes given in for 
Samuel Davis, and one for William Webb : and 

2. That the selectmen, instead of sorting and counting the votes 
openly, in the presence of the meeting, as required by the statute of 
1795, c. 55. s. 1., retired by themselves to sort and count the same. 

The remonstrance was accompanied by depositions, from which it 
appeared, that the right of one person, who voted in the election, was 
disputed, and who, upon a subsequent inspection of the tax list, was 
found not to be taxed for any property ; that there was no list of 
voters produced at the meeting : and that the selectmen, after re- 
ceiving the votes, retired into the pulpit of the meeting-house, in 
which the meeting was held, and there together with the town clerk, 

1 26. J. H. 31, 33. s Same, 21. 

6 
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privately sorted and counted them : but it did not appear, that the 
votes were given in as stated in the first allegation in the remcm- 
strance. 

It appeared, on the other hand, by the affidavits of the selectmen 
that the votes were as declared by them at the meeting, and by the 
affidavit of the town clerk, who counted the votes for Mr. King, that 
he had seventy-six. The selectmen further testified, tbat they nei- 
ther saw nor knew of any votes for any other person or persons, than 
Samuel Davis and William King. 

The committee on elections reported that the election was void :* 
but on the question, whether their report should be accepted, it was 
determined in the negative.^ 



FRANKLIN. 

Meetings for the transaction of Town business, and for the choice of a Representative, 
notified and held on the same day : Moderator and Selectmen presided alternately, as 
questions were brought forward, relating to town business, or to the choice of a Repre- 
sentative ^— Election not invalidated. 

The election of Peletiah Fisher, returned a member firom the 
town of Franklin, was contested by Samuel Metcalf and others. 
The facts in the case appear from the following statement reported 
by the committee on elections, viz : 

" That the town meeting in that town, for the choice of a repre- 
sentative for the present year, had been legally and regularly warned, 
and was holden on the sixth day of May last. 

That in addition to the warning for choosing a representative, a 
number of articles, relating to town affairs, were inserted in the same 
warrant ; that it had been an invariable usage in that town, since its 
first incorporation, so to do ; and that in this instance, there was one 
inserted among those relating to town affairs, for giving instructions 
to their representatives. 

That the hour appointed in the warrant, for choosing a representa- 
tive, was eleven of the clock in the forenoon. 

That for the purpose of considering and acting upon the other ar- 
ticles contained in the warrant, the people were, agreeably thereto, 

» J6. J. H. 40. « Same, 42. 
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notified to convene, and actually did convene, at nine of the clock in 
the forenoon of the same day. 

That being so convened, they attended to the first article contain- 
ed in the warrant, which was to choose a moderator, and having done 
this, they proceeded to consider some of the other articles relating to 
town a&irs. 

That when the hour of eleven had arrived, without any formality 
of adjourning or postponing the town business, the moderator retired, 
and the selectmen took his place and presided, and having read over 
a list of voters for representatives, called for the votes to be brought 
in ; upon which a motion was made, not to choose one, and the 
question being taken, passed in the aflBbrmative, 72 to 67 ; after which 
it was observed, that ^^they had nothir^ further to do." Then the 
selectmen, with as litde formality, as the moderator had done before, 
left their seats, and he resumed his station. The meeting was then 
adjourned for an hour. When the hour had elapsed and the people 
had reassembled, they proceeded to act on those articles contained 
in the warrant, which had not been acted upon before. 

That in the midst of this business, a motion was made to reconsid- 
er the vote, that had been passed in the forenoon, not to choose a 
representative, and then to choose one. Upon which the moderator 
instantly quitting his station, the selectmen again presided, and the 
question being taken, passed in the affirmative — 82 appearmg in favor 
of it. A vote was then passed to postpone the choice to the Thurs- 
day of the then next week. After this the moderator again took his 
stand, and there being no article remaining not acted upon, among 
those relating to town affairs, excepting the one to give instructions 
to die representative, the meeting was adjourned to that time. At 
which time, being the 16th day of May, and within the time provid- 
ed by the constitution, the people again assembled, and having voted 
to adjourn the consideration of the only remaining article, contained 
in the warrant, among those relating to town affairs, which was to 
give instructions to their representative, for the space of one hour, 
the moderator left his place, and the selectmen presided and called 
the attention of the voters to the article for choosing a representative. 
A motion was then made to reconsider the last vote, passed on that 
subject, and adhere to the first, which was decided by dividing the 
house — 62 being in favor of it, and 92 against it. The selectmen 



^» 
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then called for the votes for a representative, which, after several 
trials, being sorted and counted, produced the final result, as appears 
hy the record herewith exhibited, that 67 votes making a choice, 
Peletiah Fisher, Esq. having 83 was declared to be chosen. After 
which, the moderator again took his stand, and the remaining article 
in the warrant was acted upon, which was to give their representative 
such instructions, as the town should think proper. 

That when the vote passed, not to send a representative, thei*e 
were 139 voters present, who acted on that question. At the meet- 
ing when the choice was finally made, the vote being agam put, 
whether they would send a representative, or not, there were 154 
voters present, who acted on the question. 

That two or three legal voters for a representative absented them- 
selves firom the last meeting, who were present at the first, not be- 
cause they were ignorant of the time, to which the meeting stood 
adjourned, but because, as they said, it was their opinion that the 
proceedings were illegal." 

On these facts, the committee gave no opinion, but submitted the 
question, whether the election of Peletiah Fisher was valid or not. 
There is no entry on the journal of any further proceedings ; but a 
memorandum, on the back of the report, states, that the subject was 
referred fi'om the May to the January session, and a time assigned 
for its consideration. Mr. Fisher retained his seat. 
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1806—1807. 



COMMITTEE ON ELECTIONS. 



Messrs. Edward Bangs^ of Worcester, Laban fVheaton, of Nor- 
ton, Ezekiel BacoUj of Williamstown, Edward St, Lot Idvermore^ 
of Newburyport, Samuel H. Wheeler^ of Lanesborough and New 
Ashford. 



SANDFORD AND ALFRED. 



Refreshments furnished by Member, previous to his election, to the voters :— Election 
valid.--Office of Deputy Post-master not incompatible with that of Representative. 

The election of Thomas Keeler, returned a member from the 
town of Sandford and district of Alfred, was contested by John 
Sayward and others, who, in their memorial,^ alleged 

1 . That Keeler, with a view to influence and corrupt the electors, 
did agree and contract with one Ebenezer Sayward, an innholder in 
Alfred, to frimish them, with refreshment of victuals and drink, on 
the day of election, at his expense ; and that refreshment was ac- 
cordingly furnished them by Sayward, and Keeler paid the bill : 

2. That Keeler also made a similar agreement with one Paul 
Webber, and paid him for provisions ftimished the electors and their 
horses, on the day of election : 

3. That the meeting was tumultuous and disorderly, and conduct- 
ed with an unusual and unpardonable degree of spirit and acrimony, 
probably from the cause abovementioned : 

4. That after the election, Keeler gave a public invitation to all 
the electors, to go to any or all of the public houses or stores in Al- 
fred, or to his own house in Sandford, to receive such refreshments 
as they should want, at his expense, and that for refreshments so fur- 

» 27. J. H. 31. 



46 CONTESTED ELECTIONS. 

mshed, (except what was furnished at Keeler's own house and store) 
Keeler and his colleague paid more than fifty dollars. 

6. That, on the evening of the election, there was every appear- 
ance of riot and drunkenness, at Keeler's store, among the electors, 
and fighting and quarrelling were prevalent among them : and 

6. That Keeler was a deputy post-master and had no assistant in 
that office.* 

This memorial was accompanied by sundry depositions, firom 
which it appeared, that Keeler and his colleague had treated numbers 
of the voters, at considerable expense, both before and after the 
election. 

The conmiittee on elections reported, that having attended to the 
memorial, and to the depositions taken by the remonstrants, to prove 
the charges therein contained, they were unanimously of opinion, 
that Thomas Keeler, the sitting member, was duly elected, and that 
nothing appears to prevent him from holding his seat. The report 
was accepted.* 



TROY. 

Where two Members were returned, claiming a right to the same seat : — both were sus- 
pended from acting, until the validity of their elections should be determined.— Where a 
town had been accustomed to elect town officers in April, and a number of the inhabi- 
tants petitioned the selectmen to call the annual Town meeting in March, and the select- 
men called a meeting /or the purpote of considering the expediency of changing the time 
of clioosing town oJUcers/y'om April to March, which meeting, by reason of the confu- 
sion and disturbance therein, was not organized 5 — this is not such an unreasonable re- 
fusal to call a meeting, as will authorize a Justice of the Peace to call and organize a 
meeting for the choice of town officers :— and the election of a representative, at a 
meeting called by selectmen so chosen, is void. 

The election of Charles Durfee, returned a member from the 
town of Troy, was contested by Nathan Bowen and others, as illegal, 
and his seat claimed for Jonathan Brownell, who was alleged to have 
been duly elected a representative for the said town :® and it was or- 
dered, that the two members, returned from Troy, be enjoined 
neither to vote nor debate, until the legality of their elections should 
be determined.'* 

1 See the eighth article of the amendments to the constitution. 

2 27. J. H. 66. 3 Same, 42. * Same, 46. 
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From the memorid and depoeiticMos ^bsequently taken hy both 
parties/ the following appear to be the &Gts in the case, viz : 

The town of Troy, until within a few years, had been a part of 
the town of Freetown, in which it was the custom to choose town 
officers, on the first Monday of April ; and the town of Troy, since 
its incorporation, had continued in the same practice, until the pres- 
ent year, when a number of their inhabitants petitioned the selectmen 
to call a meeting for the choice of town officers in the month of 
March. The selectmen thereupon issued a warrant for a town meet- 
ing on the eighth of March, not for the purpose of choosing town 
officers, but to consider the expediency of changing the time of 
choosmg them from April to March. A meeting was held accord- 
ingly, on the eighth of March, at which the disorder and concision 
was so great, that, after two trials for the choice of moderator, it was 
found impracticable to organize the meeting, and nothing was done, 
except, that by a general consent, it was agreed, that the selectmen 
should call a meeting on the seventeenth of March, for the same pur- 
pose. The selectmen issued a warrant for a meeting at that time, and 
delivered the same to a constable for service. Several of the inhab- 
itants, who had "signed the petition for the first meeting in March, 
then petitioned Charles Durfee, a justice of the peace, to issue his 
warrant, for a meeting of the inhabitants, to be held at the same time 
and place appointed in the warrant issued by the selectmen, alleging 
as the ground of their request, that the selectmen had unreasonably 
refused to call a meetmg on the eighth of March, agreeably to their 
petition. Durfee issued his wairant accordingly, and directed and 
delivered it to the same constable, to whom the selectmen had de- 
livered theirs. On the seventeenth of March, the selectmen attend- 
ed, at the time and place appointed for their meeting, and demanded 
a return of the warrant, issued by them, of the constable, who re- 
fused to return the same. Durfee also attended, and in pursuance 
of the warrant issued by him, which had been returned by the con- 
stable, proceeded to open and organize the meeting. A moder- 
ator having been chosen, the meeting then proceeded to the choice 
of officers. The selectmen, whose warrant had not been returned, 
then issued another warrant, for a meeting on the first of April, for 

» 27. J. H. 78. 
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the choice of town officers, and a meeting was held accordingly, at 
which those of the inhabitants, who had previously acted under Dur- 
fee's warrant, co-operated in the choice of moderator, but being dis- 
appointed in the result, they then withdrew. At this meeting town 
officers were chosen. The selectmen, chosen at the meeting held 
in pursuance of Durfee's warrant, called a meeting for the choice of 
a representative, at which meeting, Charles Durfee was elected. 
The selectmen, chosen at the meeting called by the old selectmen, 
on the first of April, also called a meeting for the choice of a repre- 
sentative, at which Jonathan Brownell was elected. 

The committee on elections reported,* that, having taken into con- 
sideration the remonstrance aforesaid, and ako the circumstance, that 
two members are returned from the town of Troy, claiming seats, 
under certificates from two real or pretended sets of selectmen, they 
were of opinion that Charles Durfee was not duly elected, and ought 
not to have a seat, and that Jonathan Brownell was duly elected, and 
ought to take his seat accordingly. The report was accepted. 



ATTLEBOROUGH. 

[The election in Attleborough was contested on the ground that 
certain persons were admitted to vote, who had no legal right : the 
committee reported merely that the member was duly elected.] 



HARVARD. 

An election of two Members, at a meeting called for the election of one : — ^not held void. 

The election of Jonathan Wetherbee, returned a member from the 
town of Harvard, was contested by Henry Bromfield and others, on 
the ground, that, at a meeting held in said town for the purpose of 
electing a person to represent the same m the General Court, Isaiah 
Parker was elected, and then the inhabitants voted to choose another 
representative, and elected the said Wetherbee: whereas "there 

» 27. J. H. 186. 
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was no article in the warrant which authorized the said inhabitants to 
elect more than one representative.'" 

The committee on elections, to whom the case was referred, do 
not appear to have made any report upon it. [Their silence and the 
acquiescence of the House afford a strong presumption, that the ob- 
jection was regarded as groundless.] 

> 27. J. H. 43. 
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COMMITTEE ON ELECTIONS. 



Messrs. Edward Bangs^ of Worcester, Laban Wheaton, of Nor- 
ton, Caleb B. Hall^ of Buckstown, Samuel H. Wheeler^ of 
Lanesborough and New Ashford, Charles Daois^ of Boston. 



TISBURY. 

Warrant for Town Meeting altered after service, by an interlineation of the hour of the day 
for holding the same, and a new notification, conformable thereto, made out by the Con- 
stable, two days before the meeting :— Election valid. 

The election of John Davis, returned a member from the town of 
Tisbury, was contested by James Atheam and others, on the ground, 
among others, that the warrant for calling the meeting, and the notifi- 
cation thereof, by the constable, did not mention any hour of the day, 
on which the meeting was to be held.* 

By a deposition of the constable, it appeared, that one of the se- 
lectmen altered the warrant, by mserting the hour of the day, and 
directed him " to make out a new notification or alter the old one, 
which he did, two days before the meeting was held." 

The committee on elections reported, that Mr. Davis was consti- 
tutionally elected, and entitled to his seat, '^ the allegations against 
him not bemg supported." The report was accepted.* 

1 28. J. H. lis. > Same, 153. 
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CHELMSFORD. 



[The election in Chelmsford was contested and decided upon a 
mere question of fact as to the number of ratable polls in that town.] 



CASE OF JOHN WAITE, MEMBER FROM FALMOUTH. 
Member convicted of Forgery suspended from acting. 

A communication was received from the Governor, enclosing a 
letter to him from the Solicitor General, statmg, that John Waite, a 
member from Falmouth, in the county of Cumberland, had been 
convicted of forgery. The communication having been read, Mr. 
Waite, the member implicated, presented a memorial, praying for a . . 
new trial upon the indictment, which stood continued for judgment, 
and also a memorial in favor of his character, signed by a great num- 
ber of persons, both of which were committed to the committee on 
new trials. The communication from the Solicitor General was re- 
ferred to a special committee : and it was ordered, that Mr. Waite 
be suspended from exercismg the duties of a member, until the 
House shall have taken further order upon the report of the com- 
mittee. 

The committee on new trials reported a resolve on the memorial 
of Mr. Waite, granting him a new hearmg on the indictment, which 
passed both branches, and was sent to the Governor, but was sub- 
sequently returned by him to the House, at their request, and refer- 
red to a special committee, who do not appear to have made any re- 
port upon it. 

The committee on the communication from the Solicitor General 
do not appear to have made any report. 
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COMMITTEE ON ELECTIONS. 



Messrs. John CallendeVy of Boston, Samuel H. Wheekr^ of Lanes- 
borough and New Ashford, William Baylies^ of Bridgewater, 
Abner Morse^ of Medway, Samuel F. Dickinson^ of Amherst. 



SHELBURNE. 
Qualification of Member as to Property. 



The election of Julia Kellogg, returned a member from the town 
of Shelbume, was contested by Peter Holloway and others, on the 
ground, that he did not possess, and had not within a year, next pre- 
ceding his election, been in possession of a freehold estate, within 
the said town of Shelbume, of the value of one hundred pounds, 
nor any ratable estate, within the said town, to tliat value. 

On behalf of Mr. Kellogg, the selectmen and assessors of Shel- 
bume certified, that " he was, and for years had been, in possession 
of twenty-five acres of land, with a dwelling-house and other buildings 
thereon, lying in the centre of said town, for which he was taxed in 
the last year's assessment $6.43 ; valuation for 1807, $14.35, for 
1808, $9.16, which was under mortgage, as a security for 900 dol- 
lars, 300 of which had been paid, leaving 600 due, which was not 
one half the value of the place ; and also, that he was the lawfid 
owner of the one half of a dwelling-house, merchant's shop, and one 
acre and a quarter of land, lying in the centre of the town, which a 
few years previous, was apprised at $850." One of the assessors 
also certified, that Mr. Kellogg stood on the valuation for 1808, real 
estate, $8.65, personal estate, 9.51. 

On this memorial and evidence, the conmiittee reported, that they 
were decidedly of opinion, that there is nothing contained in the me- 
morial sufficient to invalidate the election. The report w^ accepted. 
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WESTMINSTER. 
Number of Ratable Polls in a Town proved by a Certificate of the Assessors. 

The election of Jonas Whitney and Abel Wood, members re- 
turned from Westminster, was contested by Benjamin Marshall and 
others, on the ground, that said town did not contain the requisite 
number of ratable polls to entitle it to two representatives.* 

The remonstrants alleged, that the number of rated polls in said 
town in the year 1807, was 280, and, that as the assessors, had not 
made out their list of rated polls for the year 1808, the remonstrants 
had, " according to their best skill and judgment, made out an accurate 
list of all the male inhabitants of sixteen years of age and upwards, 
including paupers, persons non compos^ and superannuated, belonging 
to, residing in, and being inhabitants of, the said town of Westmin- 
ster, on the first day of May, 1808, the whole of which amounted 
only to the number of 367. 

On the other hand, the assessors of Westminster certified, that, 
from a careful examination of the number of ratable polls therein, on 
the first day of May, 1808, according to the best information they 
could obtain on the subject, the said town then contained three hun- 
dred and seventy-five ratable polls. This certificate was corrobora- 
ted by the selectmen. 

At the June session, the committee on elections reported a refer- 
ence of this case to the next session, at which time, they reported, 
that no testimony had been produced before them to invalidate the 
choice, or the right of the town to send two representatives, and 
therefore that the members returned were entitled to hold their seats.' 



RATABLE POLLS. 
Number o^— how to be proved. 

A committee having been appointed to consider the meaning of 
the words "ratable polls," as used in the constitution, in reference 

1 29. J. H. 19. * Same, 168. 
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to the number of representatives, to which towns are entitled, it was, 
upon their report, (March 3, 1809,) 

Resolved, as the sense of the House, that in case the election of 
any Inember of the House of Representatives shall be contested on 
the ground, that any town, or town and district, has chosen and 
returned a greater number of representatives than such town, or town 
and district, were entitled by the constitution to elect, a certificate of 
the assessors, of the number of ratable polls within such town, or 
town and district, or the tax bills of the year next preceding such 
election, whose taxes, at the time of said election, shall be whoUy 
unabated, shall be considered prima facte evidence by which to 
decide such election ; subject, however, to be contradicted by such 
other evidence as may be produced by either party. 



WEST SPRINGFIELD. 

Where the number of Ratable Polls in a town was uncertain ^and it appeared that '' there 
had been much difference of opinion in the construction of the term ' ratable' in the 
constitution, and much diversity of practice resulting therefrom '' — ^Members were al- 
lowed to retain their seats. 

The election of Jonathan Smith, Jr., Jesse Stebbins, Charles 
Ball, and Jesse Mclntier, members returned from the town of West 
Springfield, was contested by Jonathan Parsons and others, on the 
ground, that the said town did not contain a sufficient number of rat- 
able polls to entide it to four representatives.^ 

The remonstrance in this case was presented at the first session, 
and referred to the committee on elections, who reported a reference 
thereof to the next session, m order to give the parties an opportu- 
nity to produce their testimony."* 

At the second session, sundry depositions were received^ and 
referred to the committee, who thereupon reported* the following 
statement of facts, for the consideration of the House, namely : 

" It appeared to the committee, fi-om the tax bills of the assessors 
of said town of West Springfield, dated the twenty-ninth day of 
April last, that there were six hundred and forty-four rated polls ; and 

1 29. J. H. 20. s Same, 63. ^ Same, 127. « Same, 168. 
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that from an additional list, certified hy the assessors aforesaid, there 
were two hundred and twenty ratable polls on the thirteenth day of 
May last, not rated in said town. These two numbers amount to 
eight hundred and sixty-four, which is more than sufficient to enutle 
said town of West Springfield to four representatives. But the 
committee, from the evidence submitted to them, are of opinion, 
that forty-one names are improperly borne on said tax bills and list, 
which, deducted from the whole number of eight hundred and sixty- 
four, leave only eight hundred and twenty-three, a number insufficient 
by two to entitle said town of West Springfield to four representa- 
tives. At the present session, the sitting members produced a cer- 
tificate from the selectmen and assessors of West Springfield, con- 
taining seven additional names, which they do not, however, certify 
to be ratable polls. Among the eight hundred and twenty-three 
polls allowed by the committee to be counted, there are four town 
paupers, which it is considered to have been the practice of the 
government to allow, in the enumeration of ratable polls. The 
committee further report, that the sittmg members allege that three 
names, erased from the list, as twice counted, should have been per- 
mitted to remain there ; because, although they are really twice 
borne on the list, yet, in the family of each of those persons, there 
is an additional poll, not borne on either list. Under these circum- 
stances the committee respectfully submit the question to the decision 
of the House." 

This report being taken into consideration, the case was again re- 
ferred to the next session,^ and commissioners appointed to take 
depositions in the mean time.* 

At the third session, additional depositions were received and re- 
ferred to the committee,^ who, upon consideration thereof, made 
the following report, namely : 

" From the testimony produced, both for and against the sitting 
members from West Springfield, the committee have added, to the 
list of ratable polls of said town, twelve names, making the list of 
rated and ratable polls, in said town, amount to eight hundred and 
thirty-five. But on the list of two hundred and twenty polls, stated 
by the selectmen of said town to be ratable, although not actually 

» 29. J. H. 168. « 29. J. H. 174. 3 Same, 188. 
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rated, the committee have enumerated thirly-one persons, of whose 
liability to be rated in said town, the committee entertain considerable 
doubts, and two persons under sixteen years of age. The thirty-one 
persons referred to, were such as either had a house and residence 
in a neighboring town, and came in, during the working season, to 
let themselves to labor in West Springfield, for a term of time, gen- 
erally from one to seven or eight months, or were transient persons, 
having no fixed residence. If the House should be of opinion, that 
such persons, although not taxed in West Springfield, could be 
counted as ratable polls for the purpose of increasing the represen- 
tation of said town, then the conmiittee are of opinion that the sitting 
members should hold their seats — otherwise, the committee do 
report, that the sitting members are not duly elected, and, therefore, 
not entitled to hold their seats."* 

The report was re-committed for the purpose of a fiirther state- 
ment of facts ,^ and the committee again made report : 

" That, although there have been, in their opinion, considerable 
irregularities in the conducting of the election, and although it is ex- 
tremely doubtful whether the town of West Springfield is constitu- 
tionally entitled to send four representatives, yet, as there appears to 
have been much difference of opinion in the construction of the term 
" ratable" in the constitution, and great diversity of practice result- 
ing fi-om it, throughout this Commonwealth, the committee are of 
opinion, that the sitting members be permitted to hold their seats." 
The report was accepted.^ 

» 29. J. H. 237. « 29. J. H. 244. ^ Same, 265. 
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1809—1810- 



COMMITTEE ON ELECTIONS. 



Messrs. John T. Apthorp^ of Boston, Thomas Kittredge, of Ando- 
ver, J^fihwrn Mitchell^ of Bridgewater, William Edwards^ of 
Northampton and Easthampton, Hannibal Hamlin^ of Waterford. 



WESTON. 
Of the qualification of Voters as to residence. 

The election of Ebenezer Hobbs, returned a member from the 
town of Weston, was contested by Joseph Russell and others, on 
the several grounds, that the selectmen were improperly chosen, and 
also, that they rejected votes which ought to have been admitted.* 

The conmiittee on elections do not appear to have considered the 
first pomt, but m relation to the other they reported,* " that the mem- 
ber returned had a majority of one vote of all the votes given in ; 
and that several persons legally qualified, and who ought to have 
been permitted to vote, were prohibited by the selectmen from giving 
in their votes, although they were then present, and desired to have 
that privilege ;" for which reason, the committee were of opinion 
that Mr. Hobbs was not legally chosen. 

The committee accompanied their report by the following state- 
ment of facts, respecting the qualifications of the five persons, who 
were prohibited by the selectmen from voting, viz : 

1. "Alpheus Bigelow, Jr. is a young man, whose parents are 
setded and reside in Weston, where he was also bom ; he is about 
24 years of age, and is now a student at the University in Harvard 
College, m the junior class ; he performs on Sundays upon the or- 
gan at Cambridgeport meeting-house, for which he receives a com- 
pensation; he resides at Weston during vacation, unless he can 

>dO.J. H.5. * Same, 62. 
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obtain employment elsewhere, which he sometimes has done ; he 
has his washing and mending done at his father's, in Weston : his 
name has been on the list of voters for Governor and Senators, and 
he has, in fact, voted at those elections in Weston, and no objection 
was made to his want of property. He applied to the selectmen, 
previous to the time of voting, at the same time that others did, who 
were admitted, to have his name also put upon the J^t of voters for 
representatives, in May last, but was refused by the selectmen ; he 
still attended the meeting, and tendered his vote [for a candidate op- 
posed to Mr. Hobbs,] which was also refused. 

2. "Isaac Saunderson is also a native of Weston, where his 
father was settled, and is a young man, and unmarried ; he resided at 
Lexington, about forty days in the spring of 1808, viz. from the 16th 
April till the general election in May, and also, about three or four 
days in June following ; he was at Lexington only for the purposes 
of education, and labored a portion of the time there to pay for his 
board: his father then died, and he was administrator or executor on 
his father's estate, and has resided at Weston ever since. He voted 
for Governor and Senators in April last ; he applied to have his 
name placed upon the list of voters in May, but was refused ; he 
attended the meeting but did not vote, and the only objection made 
by the selectmen, to putting his name on the list, was his want of 
residence in Weston. 

3. "Jonathan Ryan came into Weston, in March, 1807; lived 
there the greater part of the year ; in the winter following he was 
absent, and returned again, March, 1808, and remained the whole of 
that year in Weston. About two months and an half in the begin- 
ning of the year 1809, he was absent on a journey, but returned last 
March, and has resided there ever since ; he applied in season to be 
put upon the list of voters in May meeting, but was refused by the 
selectmen for want of residence only ; he attended the meeting, but 
did not vote. During the absence of two months and an half, before 
mentioned, his brother, at his request, supplied his place. 

4. "Nathan Childs lived in Weston, with Mrs. Jane Clark, from 
November, 1806, till April, 1808, and continued at the same farm, 
which was sold to Mrs. Mackay, the mother of Mrs. Clark, until 
November, 1808. Mrs. Clark then went to live in Boston, and 
some difficulty occurring, with respect to Childs' wife, he went to 

8 
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live with Mrs. Clark in Boston, agreeing to return to work upon the 
said farm, whenever called upon, and actually did, in the winter, go 
there several times, and, since the spring opened, has worked there 
three several times, from five to seven days each time. Mrs. 
Mackay paid him one half his wages ; considered him as in her 
employ, and has agreed with him to live with her till 1st April, 
1810 ; and, dupng the time he was in Boston, he was frequently 
employed in loading her teams. Captain Mackay, son of Mrs. 
Mackay, who was interested in the aforesaid farm, paid Nathan 
Childs the other half of his wages. The objection, to his havmg his 
name placed on the list of voters, was his want of the qualification of 
residence. 

5. " Woodbury Hill went to reside in Weston, in April, 1807, 
and let himself to Nathan Upham for a year, but staid only nine 
months ; and on the 21st January, 1808, went to Brookfield, on a 
visit, and returned to Weston on the 2d February, and continued 
with Mr. Upham until the last day of December, 1808 — ^then went 
to Brookfield, taking his effects with him, and returned again to 
Weston, on the 3d March, 1809, and has resided in Weston ever 
since. He applied to have his name placed on the list of voters, 
but the selectmen refused him the right. The objection to him was 
the want of residence." 

The report was accepted by a vote of 142 yeas to 100 nays.* 
A motion was then made, that a precept issue to the town of Wes- 
ton to send a new representative, which was determined in the 
negative. [See the case of "Weston," 1810 — 1811.] 



WRENTHAM. 

Where the Votes are given in, or are sorted, in such a manner that the whole number of 

Voters cannot be ascertained, the Election is void. 

The election of Jairus Ware and Jacob Mann, members returned 
from the town of Wrentham, was contested by Moses Whitney and 
others, on the ground, that it did not appear that they, or either of 
them, had a majority of the votes given in at the election.' 

1 30. J. H. 93. * Same, 10. 
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The following are the facts in this case, as they appear by the re- 
port of the committee on elections,* viz : 

The meeting for the choice of representatives was legally con- 
vened, and it was voted to send two members. The selectmen 
called for the votes to be brought in, on a single piece of paper. 
Some persons gave in votes with two names on one piece of paper ; 
some gave in two separate votes, with one name on each ; and some 
gave in one vote, with one name thereon. After the votes were 
received by the selectmen, and before they were counted, those hav- 
ing two names upon them were cut in two, which prevented the 
selectmen from ascertaining the number of voters. The selectmen 
stated the whole number of votes to be 368, although it was certain 
that not nearly so great a number of persons was present, and that 
93 made a choice. From a copy of the record of the proceedings 
at the town-meeting, it appeared that Jairus Ware had 130 votes, 
Jacob Mann, 124, George Hawes, 104, and that there were 10 scat- 
tering votes. 

The conmiittee reported that they were of opinion, upon these 
facts, that the election was void. 

The report was made at the June session,* and from thence re- 
ferred to the January session, at which it was debated and accepted.^ 



HOPE. 

It is DO objection to the validity of an Election^ that a Moderator was chosen and presided 

therein, instead of the Selectmen. 

The election of Firgus M'Lane, returned a member from the town 
of Hope, was contested by Cheever Kendall and others, on the 
following ground, stated in their memorial, and proved by depositions 
accompanying it,* viz : 

That the first article in the warrant for the meeting of said town, 
to elect a representative, was to choose a moderator ; that one was 
chosen accordingly, who presided in the meeting instead of the se- 
lectmen — called for, received, and counted the votes, and publicly 

ISO. J. H. 62. *Same. ^ game, 184. « Same, 10. 123. 
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declared in the meeting, that they had chosen Firgus M'Lane their 
representative. 

The committee on elections made a report in favor of the election, 
which was accepted.* 



FREETOWN. 

Where two Members were chosen in a Town, which, from a Certificate of the Assessor! 
thereof, at to the number of persona actually taxed thereinf did not appear to contain Rat- 
able Polls enough to entitle it to two Members, and one Member only was returned 5 — ^he 
was allowed to retain his seat. 

The election of the two members chosen in Freetown, was con- 
tested,* on the ground, that the town did not contain a sufficient num- 
ber of ratable polls to entide it to send two representatives ; and, by 
an affidavit of the assessors, it appeared, that the number of polls 
actually taxed therein, in the year 1808, was two hundred and ninety- 
nine. 

At the June session, the committee on elections reported^ a refer- 
ence of the subject to the next session, which was accepted, and 
towards the close of that session they again reported, that there was 
but one member returned from the town of Freetown, and, inasmuch 
as no evidence had been produced to show that the town did not 
contain a sufficient number of ratable polls to entitle it to send two 
members, it was unnecessary to act further on the subject. The 
report was accepted.* 



BATH. 

Mode of ascertaining the number of Ratable Polls in a Town, when the Election therein is 
contested on the ground of an insufficiency thereof. — ^Practice of the Committee on Elec- 
tions. 

The election of Samuel Davis, William Webb, and Jonathan 
Hyde, the members returned from the town of Bath, and who were 
elected by a general ticket, at one balloting, was contested by Joshua 

1 so. J. H. 280. * Same, 40. ^ Same, 123. «Same, S86. 
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Wingate, Jr. and others, on the ground, that the town of Bath, on 
the first day of May, 1809, contained no more than five hundred and 
sixty-four ratable polls, and therefore, was not constitutionally entit- 
led to elect but two representatives for that year/ 

The committee on elections, to whom the memorial of the said 
Wingate and others, was referred, at the June session, reported a 
reference of the subject, to the next session f and ordered that the 
members firom Bath, should lay before them, at that time, a list of 
those persons in said town, whom they alleged to be ratable polls ; 
that the said members should also furnish the remonstrants with a 
copy thereof ; and that the remonstrants should, within a reasonable 
time, furnish the said members with a list of such persons thereon, 
as they alleged not to be ratable polls ; in order, that the committee 
might determine, at the next session, upon such evidence, as the par- 
ties might then produce, in reference to the polls objected to, 
whether the town of Bath was entitled to three representatives or not. 

The reference was accepted by the House, and in pursuance of 
the order of the conmiittee, the list and copy required were furnish- 
ed by the members, and the objectionable names given by the re- 
monstrants. 

At the January session, depositions were produced before the 
committee, to prove who, on the disputed list, were or were not rat- 
able polls, and the conmiittee, upon a consideration thereof, reported, 
that the town of Bath contained a sufficient number of ratable polls to 
entitle it to send three representatives. The report was accepted.' 



DIGHTON. 

Where an Election was contested on the ground of an insufficiency of Ratable Polls, and 
the Selectmen neglected to furnish the Remonstrants with a List of the Polls, agreeably 
to an order of the Committee on Elections, the Election was invalidated, on presumptive 
evidence of the msufficiency. — Where Members are elected, at separate ballotings, the 
elections of those only, who exceed the number, to which the town is entitled, are affect- 
ed by an insufficiency of Ratable Polls. 

The election of George Walker, one of the two members return- 
ed fi-om the town of Dighton, was contested by Joseph Atwood and 

1 30. J. H. 29. « Same, 123. ^ game, 286. 
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others, on the ground, that the number of ratable polls in said town 
did not entitle it to two representatives.* 

The remonstrance was accompanied by an affidavit of James 
Briggs, one of the assessors of Dighton, for the year 1 808, from 
which it appeared, that the number of polls, rated on the tax bills for 
that year, was two hundred and ninety-eight, and that in the same tax 
bills, forty-three persons were rated for their estates only, their polls 
being excused on account of age and infirmity : that the aggregate of 
these two numbers, three hundred and forty-one, was considered by 
the assessors, as including all the male inhabitants of the town of 
Dighton, that were ratable on the first day of May, 1808, either for 
their polls or property : and that in his opinion, the number of rata- 
ble polls in 1809, difiered but litde from that of the year preceding. 

The remonstrants also furnished an affidavit of James Gooding, 2d., 
in which he testified, that on the 23d of May, 1809, he applied to 
one of the assessors of said town, who was also an assessor the last 
year, to certify the number of poUs therein, as set down in the last 
year's valuation, which the said assessors refused to ; but that upon 
an inspection thereof, he found the number to be 298. 

The committee on elections directed the selectmen of Dighton to 
fiimish the remonstrants with a list of the male inhabitants of the said 
town, who were twenty-one years of age and upwards, which they 
neglected to do ; and thereupon, the conmiittee, on the evidence 
above stated, reported, that it did not appear, that the town of Digh- 
ton contained a sufficient number of ratable polls to entitle it to send 
two representatives, and therefore that George Walker, the second 
member chosen, was not entided to a seat in the House. The re- 
port was accepted.' 

» 30. J. H. 38, 63. Same, 286. 
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OXFORD. 

Where it had been the immemorial custom, for the Inhabitants of a Town, and the Inhabi- 
tants of an adjoining miincorporated Territory, to miite in the choice of Representatives, 
and they had also been unitedly taxed for the expenses of Representation j — it was held 
that the latter were properly enumerated among the Ratable Polls of said Town, to en- 
title it to two Members. 

Abijah Davis and James Buder, the members returned from 
the town of Oxford, were chosen at two different meetings, the for- 
mer on the first, and the latter on the eighteenth of May, and the 
election of Butler was contested by David Harwood and others, on 
the groimd, that the town did not contain a sufficient number of rata- 
ble polls to entitle it to two representatives.* 

The conmiittee on elections, at the June session, reported a re- 
ference of the case to the next session, which was accepted :' and 
at the January session, they reported, that the town of Oxford did 
not contain a sufficient number of ratable polls, to entitle it to two 
representatives, without including the Oxford Gores, so called ; that 
there was no satisfactory evidence, that the gores were ever incorpo- 
rated, nor was there any evidence of the incorporation of the town 
itself, but it had been the immemorial usage of the inhabitants of the 
town and gores to unite in the choice of representatives, and they 
had been unitedly taxed for paying representatives ; and that, for these 
reasons, the committee were of opinion, that there was not sufficient 
evidence, upon which to adjudge the election void. The report was 
accepted.^ 

[Amos Shumway, whose deposition was before the committee, 
testified, that he was in his eighty-eighth year, and that, ever since 
his remembrance, the inhabitants of the gores had voted for repre- 
sentatives, and had paid province, state and county taxes, in the town 
of Oxford.] 

> 30. J. H. 15. « Same, 62. 3 game, 286. 



64 CONTESTED ELECTIONS. 



MEDFORD, PETERSHAM, HARVARD, AND HIN6HAM. 
Afl8e88or*s Certificate— presumptive evidence of the requisite number of Ratable Polls. 

The elections of one of the members, returned from each of the 
towns of Medford, Harvard, and Petersham, and the election of the 
three members returned from Hingham, were contested on the 
groimd of a deficiency of ratable polls, and were all confirmed ; upon 
what evidence in the three last named, does not fiilly appear from the 
papers on file, but in the town of Medford, by a certificate of the 
assessors, that the town contained the requisite number of polls. 



DURHAM AND MENDON. 

[The elections in Durham and Mendon were contested (the lat- 
ter on the ground of a deficiency of ratable polls,) but no evidence 
was produced to the committee to invalidate them.] 



BRADFORD AND CHARLTON. 

[The elections in Bradford and Charlton were also contested for 
the same cause, and the evidence produced not being satisfactory to 
the committee, they reported, towards the close of the January ses- 
sion, that it was not expedient to take any further order relative 
thereto. The report was accepted.] 



BOSTON. 



[The election in Boston was contested, and, during the consid- 
eration thereof, Mr. Apthorp was excused from servmg on the com- 
mittee, and Mr. Davis, of Beverley, appointed to take his place. 
The papers are not on file.] 
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COMMITTEE ON ELECTIONS. 



Messrs. Joseph E. SpraguCj Jr.^ of Salem, Samuel P. P. Fay^ of 
Cambridge, Estes Howe^ of Sutton, John J^evers, of Northfield, 
Abraham Lincoln^ of Worcester. 



WESTON. 
Of the qualification of Voters, as to residence. 

The election of Ebenezer Hobbs, returned a member from the 
town of Weston, was contested by Joseph Russell and others, on 
the ground, that two votes were illegally rejected, and two illegally 
received, at the said election. 

The committee on elections reported the following statement of 
facts, in this case, viz : 

At the election in question, eighty-one votes were given for Eben- 
ezer Hobbs, and eighty for Isaac Fisk. Two votes were given in 
by Alpheus Bigelow and Woodbury Hill, (who were not on the list 
of voters and had been refused by the selectmen) for Isaac Fisk, and 
were by the direction of the selectmen, taken from the box by Mr. 
Hobbs, who, as one of the selectmen, presided at the meeting. 
Alpheus Bigelow, whose father resides in Weston, left that town 
several years since, and lived nine months in Charlestown, from 
whence he removed to Boston, where he lived four months, and 
during his residence in one or the other of these places, he attained 
to the age of twenty-one. From Boston, he removed to Lynn, 
where he continued five months, as an instructor in the Lynn acade- 
my, and from Ljmn he immediately entered Harvard College, where 
he still continues. He has passed his vacations principally in Cam- 
bridge, writing in some of the public offices, and acting as an organ- 

9 
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ist, and has occasionally been in Weston, at his father's, where his 
washing and mending are done. Woodbury Hill came from Brook- 
field to Weston in 1807, and in March, 1809, contracted with Nathan 
Upham, to work in his paper-mill ten months. Two days previous 
to the expiration of the ten months, (about the last of December, 
1809,) Hill again contracted with Upham, to work with him one year, 
to commence on his return from a visit to his friends in Brookfield — 
the time of his return to depend on his own pleasure. Immediately 
after, his contract. Hill went to Brookfield, firom whence he returned 
in three weeks, to Weston, where he has continued to the present 
time. He became twenty-one years of age, some time in the month 
of July, 1809. Uriah Warren, whose vote was received, resided in 
Weston for eighteen years previous to the election, and was absent 
only four weeks, on a journey to Maine, in the year next preceding 
the election.* John Simpson, whose vote was admitted, produced 
to the selectmen sufficient evidence, that he was worth the property, 
required by the constitution, to qualify him to vote for representative. 
Ephraim Dudley resided one year next preceding the election in 
Weston, and during that time, worked out of town only one or two 
months, by the day. 

The committee also reported their opinion, upon this statement of 
facts, that Mr. Hobbs was entitled to a seat. 

The report was accepted, and on the day following, a motion was 
made to reconsider the vote of acceptance, and was decided by yeas 
and nays, in the negative — ^yeas 105, nays 127. [See the case of 
"Westford," 1812—1813.] 



SUTTON. 

Where a Remonstrance against an Election was not committed, until so late a period of the 
session, that an investigation could not conveniently be had, no order was taken thereon. 

The election of Darius Russell, Jonas Sibley, Josiah Stiles, and 
Estes Howe, members returned from the town of Sutton, was con- 
tested by Caleb Burbank and others, on the ground, that said town 
did not contain the requisite number of ratable polls to entitle it to four 
representatives. 

* There is uo objection made in the remonstrance to the vote of Uriah Warren. 
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The remonstrance, in this case, was received at the May session,* 
but does not appear to have been referred to the committee on elec- 
tions, until the January session, when they were directed to take up 
the subject, and report as soon as may be.^ 

A deposition of Caleb Burbank and others, was also received, at 
the January session, and referred to the committee.® 

On the twenty-fifth of February, the House ordered the commit- 
tee to make their report on the case, the next day,* at which time, 
they accordingly reported, as follows : 

" The remonstrance, in the case of the Sutton election, was nev- 
er committed until the fourteenth of February instant, and no person 
ever appeared, previous to that day, before the committee, to support 
said remonstrance. On the twenty-first day of February, a deposi- 
tion (of Caleb Burbank and others) passed tlirough the House to the 
committee, stating that the chairman of the selectmen did, at the 
May meeting, declare, that the expense of four representatives should 
not exceed the pay of two. The committee could not consistently 
with propriety, and according to their rules of proceeding, examine 
the last charge, which went to affect the seats of all the members, 
without previously notifying all the members to attend before them, 
and this charge was presented to them so late in the session, that it 
was impracticable to give such notice, as two of the members had 
returned to Sutton. The charge in the remonstrance afiected the 
right of Darius Russell alone, to his seat in this House, as the re- 
monstrants admitted, that the town of Sutton contained more than six 
hundred ratable polls, and that the members returned were chosen 
by separate ballots, and they also proved that Darius Russell was last 
chosen. The committee gave notice to said Russell, to appear be- 
fore them, as soon as they could, consistently with the other business 
committed to them, and after hearing the remonstrants, they should 
have called upon said Russell to shew his right to a seat, had there 
been a reasonable time, during the sitting of the Legislature, for him 
to have returned to Sutton, and procure evidence. But the com- 
mittee are of opinion, that there was not time from the commitment 
of the remonstrance, to the close of the session, for that purpose, and 
therefore report, that the House do not take any further order there- 
on." The report was accepted, 98 to 41.* 

I 31 . J. H. 36. 2 Same, 309. ^ Same, 336. -* Same, 387. 5 Same. 41 1 . 
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[Among the papers on file in this case, there is a certificate of the 
assessors of Sutton, that there were eight hundred and twenty-five 
ratable polls and upwards therein, on the first day of May, 1810.] 



SUDBURY. 

Where the Election of two Members was objected to, on the ground of an insufficiency of 
Ratable Polls, and one only was returned, it was held, that the objection did not affect 
the right of such Member. 

The election of the members chosen, one of whom only was 
returned, fi-om the town of Sudbmy, was contested by Ebenezer 
Plympton and others, on the ground, that said town was not entitled, 
by the number of ratable polls therein, to more than one represen- 
tative. 

The committee on elections reported, "that the remonstrance 
admits the right of the town of Sudbury to send one representative, 
and it appearing, by the return fi-om said town, that one representa- 
tive only is returned, the conmiittee therefore report, that the right 
of William Hunt, the member returned firom said town, to a seat in 
this House, is unaflfected by the facts stated in the remonstrance." 
The report was accepted.* 

[It does not appear whether the members were elected by a joint 
ballot or separately.] 



STANDISH. 

A delay of more than two hours, aAer the time appointed, to open a Meeting for the choice 
of a Representative, is no objection to the validity of the Election. 

The election of James Hasty, returned a member from the town 
of Standish, was contested by William Thompson and others, on 
the following grounds, stated in their remonstrance, viz :^ 

" That the meeting for the choice of a representative, in said town, 
was appointed to be held at one o'clock in the afternoon, at which 
time, the remonstrants attended, and found the selectmen, town-clerk, 

»31.J. H. 69. » Same, 37. 
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and constable present : that they waited until a quarter past three, 
and called, at two several times, for the opening of the meeting, 
which was refused by the selectmen ; that, concluding thereupon, 
that there would be no meeting opened, they dispersed ; and that the 
selectmen afterwards called in a party, who, the remonstrants sup- 
posed, elected the member returned." 

The conmiittee on elections reported, that these facts, if proved, 
would not affect the right of the member to his seat. The report 
was accepted.* 



RAYMOND AND EASTON. 
Assessors* Certificate j — evidence of the number of Ratable Polls. 

The elections in these towns were contested on the ground of a 
deficiency of ratable polls. The member returned firom Raymond, 
produced a certificate of the assessors thereof, stating that the said 
town contained the requisite number of polls, which was not disproved 
by the remonstrants ; and the remonstrants in the other case produced 
no evidence. The committee on elections made a report in favor of 
the members, which was accepted. 



SHEFFIELD. 

The provision in the Constitution, that every Town then incorporated, might elect one Rep- 
resentative, whether it contained the requisite number of Ratable Polls or not, extends 
to Towns, which, by their acts of incorporation, were united to other Towns, for the 
choice of Representatives. 

Tnfi election of Silas Kellogg, returned a member from the town 
of Sheffield, which had previously united with the town of Mount 
Washington in the choice of a representative, was contested by the 
latter town, on the ground, that the votes of the inhabitants thereof 
had been improperly and illegally rejected, by the selectmen of Shef- 
field." 

It appeared by a memorial of the selectmen of Sheffield, that they 
gave notice to the selectmen of Mount Washington, that the votes of 

>31.J. H.63. 8 Same, 40. 
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the inhabitants of that town would not be received, at the meeting for 
the choice of a representative in Sheffield, as had been the practice 
in former years ; and that this notice was given in season, to have 
enabled the selectmen of Mount Washington, to call a meeting for 
the election of a representative therein, if they had seen proper to 
do so. 

The committee on elections reported, that Mount Washington 
was incorporated as a town, previous to the adoption of the constitu- 
tion, with all the powers, privileges and immunities of towns, except 
the sendmg of a representative, for which purpose it was annexed to 
Sheffield, and the inhabitants thereof, in the choice of representatives, 
were considered, to all intents and purposes, as inhabitants of Shef- 
field : that the third section of the first chapter of the constitution, 
having provided, that every town then incorporated, may elect one 
representative, did thereby give to the town of Mount Washington 
the right to vote by itself, in the choice of representatives ; and, 
therefore, that Silas Kellogg, the member returned fi-om Sheffield, 
was duly elected and entitled to his seat.* 



LANESBOROUGH AND NEW ASHFORD. 

Question as to the mode of conducting the Meeting and receiving Votes, where Towns act 

together in the choice of Representatives. 

Br a return, certified by the selectmen of Lanesborough and New 
Ashford, it appeared, that Samuel Hill Wheeler was elected a rep- 
resentative from those towns ; and by a certificate, signed by the 
selectmen of New Ashford alone, it appeared, that Richard Whit- 
man was also elected. 

At the May session, the committee on elections were ordered to 
enquire and report specially in relation to these returns.^ The com- 
mittee reported a reference of the subject to the next session, which 
was accepted,^ and at the January session, they reported the follow- 
ing statement of facts,'* viz : 

"The district of New Ashford was incorporated, February 26, 
A. D. 1781, with all the privileges of towns, that of sending a rep- 

1 31 . J. H. 102. 2 Same, 47. 3 Same, 173. 4 game, 232. 



1810—1811. 71 

resentative only excepted;" but, "by their act of incorporation," 
liberty was granted them to join "with Lanesborough for that pur- 
pose." A meeting was legally warned in May last, by the select- 
men of Lanesborough, and of the district of New Ashford, [for the 
choice of representatives] . At said meeting, it was agreed to deter- 
mine, by ballot, the number of representatives they would elect. 
The selectmen of Lanesborough received the votes of the voters 
residing in Lanesborough, and the selectmen of New Ashford, the 
votes of the voters residing in New Ashford. The majority of the 
votes, received by the selectmen of Lanesborough, was to elect one 
representative. The majority of the votes, received by the selectmen 
of Lanesborough and New Ashford added together, was to elect two 
representatives. The selectmen of Lanesborough and New Asliford 
received the votes for one representative, and Samuel Hill Wheeler 
was chosen. The selectmen of Lanesborough, and most of the 
voters residing in Lanesborough, immediately withdrew. The se- 
lectmen of the district of New Ashford then received the votes of 
the voters, residing in New Ashford, for a second representative, 
and the majority of the votes so given, were for Richard Whitman." 
This report was laid on the table, and does not appear to have been 
afterwards called up. 

[The result of the proceedings in this case, was to confirm the 
election of both the members returned. It may consequently be 
inferred, that the votes of the two towns, on the question of the 
number of representatives to be sent, were considered to have been 
properly counted together ; and that the voluntary withdrawal of the 
selectmen and some of the voters of Lanesborough, could not have 
the effect to deprive the town of New Ashford of the right to pro- 
ceed and elect another representative, in pursuance of the vote of 
both towns to elect two.] 
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CONCORD. 
Of the Qualification of Voters, as to Residence. 

The election of Tilley Merrick, returned a member from the town 
of Concord, was contested by Jonas Lee and others, on the follow- 
ing grounds, alleged in their remonstrance, Viz : 

1. Because four persons were admitted to vote in the said elec- 
tion, who were not qualified in respect to residence : 

2. Because three persons were admitted to vote therein, who were 
not qualified in respect to property : 

3. Because the votes of six persons, who were qualified voters, 
were illegally rejected : and 

4. Because, if the votes, thus illegally received, had been reject- 
ed, the sitting member would not have had a majority of the votes, 
and if the votes, improperly received, had been rejected, Joseph 
Chandler would have had a majority. 

This case, at the May session, upon the report of the committee 
on elections, was referred to the next session,* at which, a great 
number of depositions were received, and the committee on the 
seventh of February, made a report^ containing a statement of facts, 
as follows, viz : 

" At a legal meeting of the voters in Concord, for the purpose of 
electing a representative, on the 7th day of May last past, the votes 
were as follows, to wit : for Tilley Merrick, 129, Joseph Chandler, 
124, Stephen Barrett, 1. 

The selectmen of Concord have, for several years past, adopted the 
following rule, relative to the admission of voters, to wit, that every 
man otherwise qualified, who was resident in Concord on the day of 
election, and also the same day of the year next preceding, although 
he might be absent between those periods, should be considered as 
having a constitutional residence. 

The remonstrants state, that the votes of John Dumerry and 
Thomas Dix, who had not a year's residence in Concord, were re- 
ceived in this election, and that the votes of Jonas Wheeler, Charles 
Robbins, William Ward, Samuel Melvin, Jr., Charles Melvm, and 

^ 31. J. H. 38. Same, 173. Same, 284. 
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Thomas F, Lawrence, legal voters, were rejected at said election, 
on the pretence, that they had not the residence required by the con- 
stitution. The committee find, that John Dumerry was an indented 
apprentice to Mr. Vose, of Ccmcord, and was twenty-one years of 
age in December, 1809 ; he continued to live with Mr. Vose until 
April last past ; he then went to Charlestown, on a contract for one 
month ; on the expiraticm of the month, he returned to Concord on 
Saturday previous to the election ; he was undetermined when he 
returned to Concord, whether he should continue in Concord or re- 
turn to Charlestown ; and the day subsequent to the election, he re- 
turned to Charlestown and there contracted to work one year. 

Thomas Dix was an indented apprentice to Mr. Brown, of Con- 
cord, and was twenty-one years old in October last ; he then went 
to Bangor and there worked at the s^^dler's trade four months on 
hire, and returned to Concord, where he continued until the electicm ; 
after the election he went to Weston, to work for Mr. Hobbs. 

Samuel Melvin, Jr. was bom in Concord and lived there until 
February, 1809 ; he then went to the state of New York, where he 
continued until November, 1809, when he returned to Concord ; he 
left his tools and clothes at Concord, when he went to New York. 
The committee are of opinion, that the selectmen, in receiving the 
votes of said Dumerry and Dix, decided correctly : and, as the said 
Melvin did in conversation give grounds to the selectmen, to believe 
that he had determined to establish himself in New York ; the com- 
mittee are also of opinion, that the selectmen did decide correcdy in 
refusing his vote. 

The conmiittee also find — ^that Jonas Wheeler was bom in Con- 
cord, where his parents now live, that he was not absent from Con- 
cord, until he entered college, where he now continues ; and spends 
all his vacations in Concord. Charles Robbms has lived several 
years in Concord ; has firequently worked out of that town ; he work- 
ed firom May 3, 1809, to August 26, 1809, in Roxbury ; his clothes 
were in Concord at his brothers, where his washing and mending 
were done ; he was at Concord as often as once a fortnight, and had 
no other home : he was not on the list of voters in November, 1808, 
nor in the year 1809, and was not taxed in 1809. 

Mr. Wai'd came to Concord in March, 1807, to live with D. 
Wheeler, where he continued until March, 1809 ; he came of age 

10 
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March, 1809 ; he then let himself to said Wheeler for six months ; 
after the expiration ^f this contract, he entered into partnership with 
said Wheeler, and contmued with him until December, 1809, when 
he went to Groton academy, where he continued seven weeks ; he 
returned to Wheeler's in March, and continued there until the last of 
April ; he then let himself for four months in Lincoln, but agreed 
with said Wheeler to return on the first of September, to cany out 
beef, on shares ; his trunk, clothes, and papers, were, during all this 
period, at Wheeler's, whose house he considered his home ; he did 
military duty in Concord, on the first of May, where he was taxed 
in 1809 ; he was also taxed for repairing the highways, in March, 
1810, and voted at the April election in Concord. 

Charles Melvin is twenty-five years old, and has resided in Con- 
cord ever since he was sixteQp ; since he was twenty-one, he has 
worked two years at farming, for Mr. Head, of Concbrd, and has 
worked part of three summers out of Concord ; he never worked 
more than four months in any town but Concord, since he was twen- 
ty-one ; and, in April, 1809, he let himself, to work six months, on 
the Middlesex Turnpike, out of Concord. His chest and clothes 
have been in Concord, where his clothes have been mended, and he 
has always considered Concord as his home ; he was not taxed in 
1809, nor on the list of voters ; he was a corporal in a company in 
Concord, and was excused fi*om military duty, at the May training, 
on his own allegation, that he was liable to military duty in Acton, 
where he worked for a fortnight. 

Thomas F. Lawrence lived, before he was twenty-one, with his 
brother, in Concord ; after that time, he worked for him three or 
four years, except in the winter season, when he was keeping schools 
at different places ; in September, 1808, he purchased a farm in 
Concord, which he still owns ; in December, 1808, he took a school 
in Acton, for ten weeks ; he then returned to Concord, where he 
remained one month, and then let himself to Seth Brooks, of Acton, 
for eight months, reserving liberty to return during that term, to Con- 
cord, to attend to his farm, and to assist his brother ; during that 
term, he was in Concord as often as once a fortnight ; he carried, 
durmg that term, several loads of wood from his farm in Concord, 
to Cambridge, and assisted his brother in Concord, in his haying, 
and was fourteen days in Concord, during that term : his clothes and 



1810—1811. 75 

papers were at his brother's, in Concord, whose house he considered 
his home. 

The committee are unanimously of opinion, that said Wheeler, 
Robbins, Ward, Melvin, and Lawrence, were entided to vote in said 
election. 

Four votes would vary the result of this election, and the commit- 
tee are of opinion, that five votes were illegally rejected. But con- 
sidering, that the laws of this Commonwealth aSbrd ample redress to 
those persons, whose votes are illegally rejected, and that the select- 
men pf towns, on the eve of elections, have not the opportunity or 
power of thoroughly investigating nice questions of residence, and 
may, even after the most thorough examination, and actuated by the 
most correct motives, form erroneous opinions, on these difficult 
questions : therefore, the committee, although they are convinced 
that the selectmen of Concord did decide incorrectly, are also con- 
vinced that their error was that of the judgment alone, and that 
Tilley Merrick, the returned member, do retain his seat." 

This report was several times considered, on different days, and 
was finally recommitted* on the fourteenth of February. 

On the twenty-seventh of February the committee reported* an 
amendment to their former report, by adding thereto, that "the 
five persons, whose votes were rejected, did, on the day of election, 
tender their votes for Joseph Chandler." 

The report was again recommitted, and on the next day, which was 
the last of the session, it was ordered, that the fiirther consideration 
of all contested elections, yet undecided on, be postponed till the 
first day of May next. 

[The followmg report, signed by the chairman of the committee, 
appears among the papers on file, viz : 

" The committee on elections beg leave to lay before the House 
their report on the Concord election, with the following amendment : 

Strike out the last sentence, and insert in place thereof, ' Four 
votes might affect the election, and your committee are of opinion, 
that five were illegally rejected. Therefore said Tilley Merrick is 
not entitled to a seat.' " This was probably intended to have been 
reported by the committee, in order to make their first report con- 
form to the evident inclination of the House, (as manifested by their 

» 31 . J. H. 286, 314, 316. « Same, 408. 
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votes of recoinmitment,)to consider tbe election void, if the iiirtber 
consideration of tbe subject had not been cut off by the order above- 
mentioned.] 



BOSTON. 
Question, whether Aliens are *' Ratable Polls ** upon which to predicate a Representation. 

The election of the forty-two members, returned from the town of 
Boston, was contested by Edward Proctor and others, on the ground 
that die ratable polls in said town did not entide it to that number of 
representatives. The remonstrants alleged, that the number of re- 
presentatives elected had been predicated upon the lists of the assist- 
ant assessors of the several wards, which they conceived to be erro- 
neous and false ; 1. because, they contained the names of persons 
returned as ratable polls, within the town, who were not inhabitants 
thereof ; 2. because, they contained the names of persons, who were 
neither ratable nor rated polls, viz : ministers of the gospel, the gram- 
mar school-master, and minors under the age of sixteen years ; 3. 
because the same individuals were returned thereon in several wards 
and repeatedly in one and the same ward ; and, 4. because the as- 
sistant assessors, for the year 1810, had returned an aggregate in- 
crease of ratable polls, to the amount of two thousand and one hun- 
dred, beyond the total number of ratable polls, returned by the as- 
sessors for the year 1809. 

The remonstrance in this case was presented at the January ses- 
sion and referred to the committee on elections, who, on the thir- 
teenth of February, were ordered to report their opinion thereupon 
as soon as may be.^ 

On the next day, the committee, in obedience to the said injunc- 
tion, made the following report,^ viz : 

" The committee on elections beg leave to report, that they have 
heard the remonstrants against the returned members from Boston, 
in part. They find, that it requires nine thousand three hum]^)^ and 
seventy-five ratable polls, to enable a town to send forty-two r^re- 
sentatives to this House. The town of Boston didy^.in August last, 

i3UJ.H.d05. > Same, SU. 
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contain, accordi]^ to the census taken according to the laws of the 
United States, nine thousand one hundred and twelve males, dxnre 
the age of sixteen. The said town did, m May kst, according to 
the return of the assistant assessors <^ said towa, contain nine thou- 
sand five hundred and iortj-seiren persons, wfaomtfaej termed ratable 
polls. The said assessors made out their list by inquiring at the 
dwelling-houses and stores in said town ; their list cootains the names 
of nearly twenty clergymen, the grammar school master, the names 
of foreign consuls, and of officers in the army and navy of the United 
States. The said list also contains the names df a great nconb^ <^ 
persons taken twice, at their boarding-houses and stores ; and, in 
many instances, the same person is taken down three times — ^the said 
list also contains the names of seven hundred and six ali«]is. The 
coxnndttee proceeded in the investigation, until they were convinced 
that it would require all their time, during the present session, to 
make a thorough investigation ; and feeling that their duty to their 
constituents required their attendance in the House, during its ses- 
sion, they were induced to terminate the investigation, before the 
remonstrants had examined their witnesses, and before the sitting 
members were heard in answer. The remonstrants alleged that they 
could show, that several hundred persons were improperly returned 
by the assessors ; and the sitting members alleged that they could 
show, that several hundred ratable polls had not been returned by 
the assessors. It appears to the committee, that no confidence can 
be placed in the return of the assessors, as it consists not only of the 
description of persons above stated, but contains also many christian 
names without simames, and a great number of sirnames without 
christian names, and also names of perscxis belonging to other towns. 
Whilst the investigation has induced the committee to entertain se- 
rious doubts of the right of the town of Boston to send forty-two 
representatives, even admitting the right of said town to send a rep- 
resentation on aliens, yet the committee have no hesitation in report- 
ing, that, if aliens are not to be represented, said town has greatly 
exceeded their constitutional right. The committee are of opinion, 
that, within the intent and meaning of the constitution, aliens are not 
entitled to be represented in this House, as they are not parties to 
that compact ; and, if they are correct in this opinion, the election 
of the forty-two members firom Boston must be considered void, and 
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the seats of the whole number vacated, as they were all chosen atone 
baUoting." 

This report was read and reconunitted, and Messrs. iZipfey, of 
Waterville, and Jackson^ of Newton, were added to the committee. 

On the twenty-seventh of February, the conmuftee again reported, 
as follows :* 

"The conunittee on elections beg leave to report, that they have 
examined several hundred witnesses, and find, by the testimony of 
Josiah Snelling, that the whole number of males, including aliens, 
persons in jail and in the poor-house, in Boston, in August last, over 
sixteen years of age, amounted to nine thousand one hundred and 
twelve ; and they believe the said Snelling took the numbers with 
great accuracy. It appears, by a certificate of the assessors, that 
there were in Boston, in May last, nine thousand five hundred and 
forty-seven persons, over the age of sixteen, including aliens and 
persons in jail ; and it appears, by another return, that there were in 
Boston, at the same time, exclusive of aliens, nine thousand nine 
hundred and sixty persons, over the age of twenty-one, who were 
legal voters, which list was made out fi-om a hst made by the as- 
sessors, and corrected by the selectmen — ^making eleven hundred 
and twenty-five citizens, over twenty-one years of age, more than the 
town contained of persons, over the age of sixteen, at the same time. 

The committee have found more than one hundred persons, twice 
taken, on the assessors' list; and also many inhabitants of other 
towns, students at Harvard College, nineteen ministers of the gospel, 
the grammar-school master, two foreign consuls, one captain in the 
navy, and one in the army of the United States, one member of this 
House firom the District of Maine, and more than seven hundred 
and six aliens. 

The sitting members have produced the names of several per- 
sons, who, they stated, are not on the list, and offered to show more. 
The committee found, on the list, one half, at least, of those offered 
by the sitting members, as not being returned thereon ; and whether 
the other half are or are not returned, they have not had time to ex- 
amine. But of this fact they are convinced, that there are more on 
the assessors' books, than were in Boston, on the day of election, 
although they cannot determine the precise number. 

» 31. J. H. 412. 
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The committee would beg leave fiirther to report, that they find, 
that the town of Boston has predicated a representation on seven 
hundred and six aUens, and they are of opinion, that, if this House 
should consider, that aliens cannot form the basis of a representation, 
the said town has greatly exceeded its constitutional right, in sending 
forty-two members. The Committee are decidedly of opinion, that 
aliens cannot form the basis of a representation, for the reasons sub- 
joined : 

Because it is a well known maxim, ' that the ns^tural import of 
the words of any legislative act, according to the common use of 
them, when applied to the subject matter of the act, is to be con- 
sidered as expressing the intention of the legislature ; unless the in- 
tention, so resulting firom the ordinary import of the words, be repug- 
nant to sound acknowledged principles of national policy ; — and if 
that intention be repugnant to such principles of national policy, then 
the import of the words ought to be enlarged, or restrained, so that 
it may comport with those principles ; unless the intention of the 
legislature be clearly and manifestly repugnant to them. ' ' Now we 
assume, as an unquestionable principle of sound national policy, in 
tins State, that, as the supreme power rests wholly in the citizens, 
so the exercise of it, or any branch of it, ought not to be delegated 
by any but citizens, and only to citizens. It is, therefore, to be pre- 
sumed, that the people, in making the constitution, intended that the 
supreme power of legislation should not be delegated but by citizens ; 
and if the people intended to impart a portion of their pohtical rights 
to aliens, this intention ought not to be collected from general words, 
which do not necessarily imply it, but fi*om clear and manifest ex- 
pressions, which are not to be misunderstood : but the words, 'in- 
haHtants,' or 'residents,' (or 'ratable polls,') may comprehend 
aliens, or they may be restrained to such inhabitants, or residents, 
(or 'ratable polls,') who are citizens according to the subject matter 
to which they are applied. The latter construction comports with 
the general design of the constitution. There the words, 'people' 
and ' citizens,' are synonimous. The people are declared to make the 
constitution for themselves and their posterity ; and the representa- 
tion in the General Court is a representation of the citizens. If, 
therefore, aliens could vote in the election of representatives, the 
representation would be, not of citizens only, but of others.' Or if 
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aliens could be deemed as ratable polls^ to give r^fats to the corpo- 
ratkn in which tbej were residents, the equalitj of the representation 
of the citizens of this Commonwealth, provided for in the constitu- 
tion, would be destroyed, inasmuch as a town which contains <Hie 
hundred and forty-nine citizens above the age of sixteen and no alien, 
would not be entitled to a representation, whilst on the other hand, a 
town containing but three citizens above the age of sixteen, and one 
hundred and forty-seven aliens, would be entitled to a representative ; 
and in this last case, in this town, which contained but three electors 
and three persons qualified for representatives, these three persons 
would enjoy the right of electing and returning one of their number, 
and thus we should be exposed to all the evils of the rotten boroughs 
in England. ^ It may therefore seem superiSuous to declare our 
opinion, that the authority given to inhabitants and residents to vote,' 
(to towns to predicate their representation on ratable polls,) ' is re- 
strained to such inhabitants, residents, and ratable polls, as are citi- 
zens.' 

^ A question here arises, if the Legislature can constitutionally 
provide that the polls of aliens shall be ratable.' ' If by this provis- 
ion, aliens would acquire any political rights, to the diminution of the 
rights of citizens, we should for the reasons before given, strcmgly 
incline to believe, that the Legislature were restrained from making 
this provision. For as the political rights, arising under the constitu- 
tion, are manifestly the rights of the citizens, the language of the 
constitution ought to be so construed, if practicable, that their rights 
should not be diminished, by sharing them with aliens. ' But if a cor- 
poration could increase its representation in consequence of resi- 
dent aliens, the rights of other corporations, woidd be diminished there- 
by. 'It is extremely clear,' that by the pa3n3ient of taxes, aliens 
' acquire no political rights whatever. ' And as they can acquire no 
political rights, so they can communicate none. 'Whether their 
polls are ratable or are not ratable, they are not qualified voters for 
senators or representatives, nor can they be qualified to hold either 
of those offices,' or increase the political rights of the corporation in 
which they reside. It is but reasonable thaft aliens residing amongst 
us, and receivmg the protection of the law, should pay a reasonable 
price for their protection and security ; and when they are obliged to 
pay no other taxes than those paid by citizens, they cannot complain. 
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' The right of sending a representative is corporate ; this corporate 
right is also a corporate duty, for the neglect of which, a fine may 
be assessed and levied upon the inhabitants.' Now, if it would be 
competent for the Legislature to impose a fine on a town, containing 
only one hundred and fifty polls, including the polls of aliens, it 
would also be competent for them, to impose a fine on a town, con- 
taining one hundred and fifty alien polls, and no citizens, and this 
absurd consequence woidd follow, that a town, which did not contain 
a single elector or person qualified for a representative, might be 
fined for not sending a representative. The committee have thus 
'restrained the general import of the words, 'inhabitants,' and 'res- 
idents,' (and ' ratable polls,') and, in some parts of the constitution, 
to inhabitants and residents,' (and 'ratable polls,') ' who are citizens ; 
that we might not unnecessarily fix on the people an intention of 
imparting any of their rights of sovereignty to aliens.' 

The committee are, therefore, of opinion, that aliens, although they 
may, as the price of the protection of the government, be compelled 
to pay a capitation tax, yet they are not to be considered as ratable 
poUs, within the meaning of the constitution, so as to form the basis 
of a representation ; — ^that there is a very strong, and almost irresisti- 
ble presimiption, that the town of Boston has greatly exceeded her 
constitutional right, in sending forty-two members to this House : 
yet, as they have not been able to finish the mvestigation, they re- 
commend, that the further consideration of the subject be postponed 
to the next session of the General Court." 

The report having been read, the fiirther consideration thereof was 
postponed to the next Thursday ; and, in the mean time, it was or- 
dered to be printed. 

On the twenty-eighth of February, this case was indefinitely post- 
poned, by the general order, mentioned in the case of the Concord 
election. 

[While this case was under investigation before the committee, 
an order was passed, requesting the opmion of the Justices of the 
Supreme Judicial Court, on the principal question raised in it, viz : 
whether aliens are to be considered as ratable polls, in determining 
the number of representatives, to which a town may be entitled. 
The opinion of the Court was received, before the committee had 
concluded their labors, and was made use of by them, in drawing up 

11 
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their report, though they came to a different conclusion. The pas- 
sages in the report, marked as quotations, are extracted from the 
opinion of the Court. See the order and opinion at the end of the 
cases for this year.] 



GLOUCESTER. 

Where several individuals, with a view to induce a Town to elect the whole number of 
Representatives, to which it was entitled, of a particular party, gave a Bond, for the use 
of the inhabitants, conditioned, that the whole Expense of such a representation should 
not exceed the pay of two Members j^-an Election, made under such circumstances, was 
held void, although the Members elected had no agency in procuring such Bond to be 
given. — ^Members have no right to vote, on the question of the validity of their election. 

The election of Thomas Parsons, John Manning, John Tucker, 
James Tappan, John Johnson, and Robert Elwell, members re- 
turned from the town of Gloucester, was contested by William 
Pearce and others,* for the following reasons, stated in their remon- 
strance, viz : 

"1. Because a bond had been executed by individuals^ and pre- 
sented to the selectmen, and by them to the town, and read by the 
town-clerk in open town-meeting, and noticed in advertisements, 
posted up in the several parishes in the town, previous to the meeting, 
in order to influence the inhabitants to elect six representatives, and 
to indemnify the town for any expense, which might arise beyond 
the legal expense of two representatives : and, 

2. Because the precedent, if established by the House of Repre- 
sentatives, would prove fatal to the liberties and independence of the 
country ; and the period might not be far distant, when a Legislature 
would be assembled, under the pay and influence of a foreign 
country." 

The remonstrance was accompanied by certified copies of the pa- 
pers referred to, and was referred to the committee on elections, 
who, on the eighth of June, made the following report :' 

" The committee on elections beg leave to report, that a meetmg 
was holden at Gloucester, on the fourteenth day of May, last past, 
for the choice of representatives ; that five days previous to said 

131.J.H.30. « Sam, 101. 
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meeting, notice was posted up in several parts of the town, that the 
expense of representatives, the past year, was one hundred and sixty- 
two dollars, and that a bond was lodged in the hands of the select- 
men, to indemnify the town for any expense from a federal represen- 
tation, above the full pay of two representatives. The bond re- 
ferred to is dated May 7th, and is herewith submitted, as also 
one of the original notices, above referred to.* At the meeting pre- 

* The following are copies of the Notice and Bond referred to : 

[notice.] 

STATE DOCUMENTS. 

Th-eantry OJke, Commotnoea&h of Mastachaetia, ) 

May4lh,n\0. > 
This certifies, that the whole pay for the attendance of the six representatives, for the 
town of Gloucester, for May session, 1809, amounted to eighty dollars, being four dollars 
less than the attendance of two members, every day in the session. Also, that the attend- 
ance of said members, the last winter session, as it stands on the pay roll, is only eighty- 
two dollars, being less than the pay of one member, as the session held forty -two days. 
The above taken from the rolls, at the request of an inhabitant of Gloucester. 

JAMES FOSTER, 1st Clerk in 
Treasury Office, the Treasurer being absent. 

The above is a true copy from the original^ which is lodged in the hands of the selectmen. 

Per order, WILLIAM DANE, Chairman. 

N. B. Abend is also in the hands of the selectmen, to indemnify the town for any ex- 
pense that may arise from a federal representation, above the full pay of two representa- 
tives, for the current year. 

GUmcealer, 9th May, 1810. 

[bond.] 

Know all men by these presents, that we, the undersigned subscribers, are held and 
stand firmly bound, unto the inhabitants of the town of Gloucester, in the sum of five hundred 
dollars, to be paid to the said inhabitants, or to their certain attorney, by them appointed ; 
to which payment, well and truly to be made, we bind ourselves, our heirs, executors and 
administrators, firmly by these presents. Sealed with our seals. Dated this seventh day 
of May, in the year of our Lord one thousand eight hundred and ten. 

The condition of this obligation is such, that, if the undersigned subscribers, their heirs, 
executors or administrators, do indemnify and save harmless the said inhabitants from any 
expense, costs, or charges, that shall or may be incurred by a federal representation, at the 
General Court of this Commonwealth, legally chosen by the said inhabitants of Gloucester, 
over and above that of the full pay of two representatives, for and during the whole term, 
or several terms the said General Court shall be in session, the current year, then this obli- 
gation to be void— otherwise, to remain in fiill force. 

BENJ. K. HOUGH, (Seal.) 
WM. COFFIN, (Seal.) 
SAMUEL GILBERT, (Seal.) 

JONA. LOW. (Seal.) 
Attest, Wm. Saville, 

Jos. Allen, Jr. 
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yious to the choice of representatives, and, after the town had voted 
to send six representatives, the bond was called for, and read, in the 
hearing of Thomas Parsons and John Tucker, two of the sitting 
members. The facts above stated are, in the opinion of the com- 
mittee, of most dangerous tendency, as they necessarily tend to im- 
pair the freedom of election, and prevent many worthy men, whose 
feelings and principles forbid a resort to similar practices, from being 
elected members of this House. Impressed with the dangerous 
tendency of this practice, the committee would submit to this hon- 
orable House, whether, on the foregoing statement of facts, the sit- 
ting members shall be allowed to retain their seats." 

The report was considered and debated in the House, and re- 
committed to Messss. Greene^ of Berwick, C Davis j of Boston, 
WarCj of Wrentham, Channing, of Boston, and Moody^ of Saco, 
who, on the next day, by their chairman, reported* as follows : 

" The committee, to whom has been committed the report of the 
committee on elections, upon the remonstrance by a number of the 
inhabitants of the town of Gloucester, against the members returned 
from said town, ask leave to report — That they have attended to that 
business, and from a carefid investigation of all the facts, relative to 
that subject, and after a full hearing of all the evidence that has been 
offered them in support of said remonstrance, are of opinion, and do 
accordingly so report — That although the conduct of certain individ- 
uals, inhabitants of said town, relative to the election of the members 
aforesaid, is highly reprehensible, and such as ought not, and such, as 
in the opinion of your committee, never will be countenanced by this 
House : yet as it has not been made to appear to the satisfaction of 
the conmiittee, that the said members were in any measure concern- 
ed in, or consenting to those highly reprehensible transactions of cer- 
tain individuals, inhabitants of said town, or that the same were in 
any way notified or approved by said town — that, therefore, the said 
town of Gloucester ought not to be disfranchised of their elective 
privileges, or the seats of the members aforesaid vacated thereby." 

The report was accepted. 

On the twelfth of June,* Mr. Smith, of West Springfield, moved, 
that the vote on this report be so far reconsidered, that the same 
may be conmiitted to the committee on elections, with instructions 

»31.J. H. 116. 2 Same, 146. 
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to inquire into the whole facts, respecting the said election : and par- 
ticularly, whether the bcMid, stated in the report, was accepted, by the 
town or the selectmen thereof ; whether the representatives elect 
were knowing of the feet of the giving of said bond ; whether they 
had been requested, before the election, to be candidates, and if re- 
quested, by whom ; and also, whether any like bond had been given 
to the town, in the year next preceding the present : and that the 
committee report their doings, at the next session. 

This motion was debated and decided in the negative, but shortly 
after the vote had been declared by the speaker, it was doubted, and 
after some further debate, the question was again put, and decided in 
the affirmative. 

On the thirteenth of January,^ in the next session, the committee 
on elections requested to know, whether it was the wish of the House, 
that they should report their opinion on the statement of facts, which 
they were prepared to make in this case, and it was voted that they 
be requested to delivered their opinion thereupon. 

The committee shortly afterwards, on the same day, made their 
report, as follows, viz : 

" The committee on elections beg leave to report, on the remon- 
strance of William Pearce and others, against the right of the mem- 
bers returned from Gloucester, that, after a repeated and critical ex- 
amination, they find the following to be the facts, relative to their 
election. That a meeting was holden at Gloucester, on the four- 
teenth day of May, last past, at which meeting the six gentlemen 
above named, were elected by a majority, and are duly returned. 
Seven days previous to said meeting, a bond was left with the chair- 
man of the selectmen, to indemnify the town from all expense of a 
' federal representation ' of six members, above the full pay of two 
members. 

Notice was given of this bond by one or more notifications, posted 
up in public places in Gloucester, signed by the chairman of the se- 
lectmen. A day or two previous to the election, the gentlemen re- 
turned were publicly known to be candidates. Mr. Johnson, one of 
the members, was called upon by Mr. Nash, to stand as a candidate, 
and Col. Tappan, another of the members, stated the evening previ- 
ous to the election, to one of the witnesses before the committee, 

1 31. J. H. 238. 
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tbat he and the other five gentlemen returned were candidates. On 
the day of election, previous to passing the vote fixing the number, 
it was stated about the house in conversation, that the expense of six 
would not exceed the full pay of two, and the bond was mentioned. 
After the vote for fixing the number was passed, some person, doubt- 
ing the existence of the bond, called for it, and the chairman of the 
selectmen went to his house and brought it into the meeting, and it 
was read by the town-clerk, or one of the selectmen, publicly, previ- 
ous to the ballot for representatives. When the bond was read, Mr. 
Parsons and Mr. Tucker, two of the sitting members, were present, 
and all the sitting members were frequently present during said meet- 
ing, except Mr. Manning, one of whom, Mr. Elwell, the year previ- 
ous, signed an indemnity^ of similar import with the bond alluded to. 

The committee further state, that no other evidence, except what 
results from the foregoing state of facts, has been ofiered, that the 
sitting members had any agency respecting said bond, or that the 
event of the election aforesaid was affected thereby. 

The committee, considering all influence used in our elections, 
other than that which is addressed to the reason and patriotism of the 
electors, as in the highest degree dangerous to the safety of the state, 
and tending inevitably to subvert the fi^eedom of elections, respect- 
fiiUy submit to the honorable House, their unanimous opinion, that 
the election aforesaid is void, and that Thomas Parsons, John Tuck- 
er, John Manning, James Tappan, John Johnston, and Robert El- 
well, are not entitled to their seats." 

* The following is a copy of this document. 

Take Notice. — Considering the wants, sufferings/ and privations, experienced by our 
countrymen for the last sixteen months, and sensible that those evils have flowed from the 
fatal policy and ruinous measures of our own rulers, and impressed with a thorough con- 
viction that the democrats, through the state, are resolved to send the extreme number of 
representatives that the constitution will allow them, for the purpose of distracting, disor- 
ganizing, and paralizing our State Legislature, and conscious that our fellow citizens of 
this town have been incalculable sufferers, we, the subscribers, jointly and severally, pro- 
mise and engage, that if the federal republican ticket for six representatives prevail here, 
the expense of the representation of this town to our General Court, the current year, shall 
not exceed that of two representatives. 

William Coffin, Ignatius Webber, James Mansfield, Ebed Lincoln, William Dane, James 
Hayes, William Tngersoll, David Low, John Mason, Robert Elwell, 3d., Adison Plummer, 
Isaac Somes, Jonathan Brown, Jonathan Low. 

Gloucester, 6th May, 1809. 

N. B.— The above is a true copy from the original which is lodged with the selectmen. 

WILLIAM DANE. Chairman. 
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This report was taken into consideration, and after debate, post- 
poned to the next day, and, in the mean time, ordered to be printed 
with the accompanying documents.* 

On the thirty-first of January,' the House again took up the re- 
port, and, after debate, Mr. Robinson, of Boston, moved to post- 
pone the further consideration of the subject, to the last Wednesday 
in May next, which motion was decided in the negative. 

The previous question was then called for, and being put, was de- 
cided in the affirmative. 

The main question, being on the acceptance of the report, was 
then taken by yeas and nays, and decided in the affirmative, yeas, 224, 
nays, 125, including five of the members fi-om Gloucester, who voted 
in the negative. 

It was thereupon declared by the speaker, that the election of the 
members, returned as representatives fi"om Gloucester, was illegal, and 
that their seats in the House were vacated. 

Five of the gentiemen fi"om Gloucester, viz : Messrs. Parsons, 
Manning, Tucker, Johnson, and Elwell, having voted in the nega- 
tive, on the acceptance of the report, it was ordered, that their names 
be erased fi-om the roll of members who answered "No," when 
their names were called. 

[On the next day, after the decision of this case, on motion of Mr. 
Sprague, of Salem, it was " Ordered, that no member be permitted 
to vote on the question of his right to a seat."] 

1 31. J. H. 241. 8 Same, 246. 
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BELCHERTOWN. 

Where an Election was contested on the ground of a deficiency of Ratable Polls, and the 
Member neglected to furnish the Remonstrants with a list of those persons, whom he 
considered as Ratable Polls, agreeably to the requisition of the Committee on Elec- 
tions ^the Election was adjudged void, on pritna facie evidence of the insufficiency >— 
Where three Members were elected at separate ballotings in a tovm, which contained 
more than a sufficient number of Ratable Polls to entitle it to two, but not enough to en- 
title it to three, it was held, that the deficiency afiected only the right of the member last 
chosen. — Committees of the House should return all papers with their reports. 

The election of Eldad Parsons, the last chosen of the three mem- 
bers returned from the town of Belchertown, was contested by Elihu 
Sanford and others/ on the ground, that the said town did not con- 
tain the requisite number of ratable polls, to entitle it to three repre- 
sentatives. 

This case was referred* to the January session, at which time, the 
committee on elections made the following report,^ viz : 

" The committee on elections beg leave to report, that the inhab- 
itants of Belchertown did, in May last, elect three representatives, 
by separate ballots, against whose election a remonstrance was pre- 
sented, at the last session of the Legislature, on the ground, that said 
town did not contain 600 ratable polls. At the last session of the 
Legislature, the remonstrants produced proof that said town con- 
tained but fourteen school districts, and also depositions of fourteen 
persons, one in each school district, of the number of ratable polls in 
their respective districts. The aggregate of the numbers, in the four- 
teen districts thus shown, was 553. The remonstrants, at the same 
time, exhibited a list of 553 names, corresponding with the deposi- 
tions. As it appeared that the three representatives were chosen by 
separate ballots, the committee considered the result of their inquiry 
could only affect the right of Eldad Parsons, the member last chosen. 
They, therefore, required said Parsons to furnish the remonstrants, 
within two months, with a list of all the persons whom he considered 
as ratable polls, whose residence was in Belchertown, at the time of his 
election. They also required the remonstrants, within two months 
after receiving said list, to furnish said Parsons with a list of such 
names as were on the list furnished them by said Parsons, and against 

1 31. J. H. 55. Same, 104. Same, 295. 
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which they meant to object^ as not being ratable polls. The said 
Eldad Parsons has not complied with the instructions of the commit- 
tee, but wholly neglected them. Mr. Phelps, who appeared before 
the committee this session on his behalf, produced a list, containing 
620 names, but without any evidence that a sufficient number of them 
were ratable polls, to authorise the town to send three representa- 
tives. The committee are of opinion, that it will be impossible to 
investigate contested elections, unless the rules of evidence which 
they direct are complied with ; and they are also of opinion, that, as 
said Parsons has wholly neglected to comply with their instructions, 
the evidence in the aforesaid depositions ought to be considered con- 
clusive, and that said Eldad Parsons is not entided to a seat." 

On the fourteenth of February, a motion was made in the House,* 
by Mr. Sprague, of Salem, (chairman of the committee on elections,) 
that the papers relative to the Belchertown election, be taken from 
the table, and delivered to the committee on elections ; on the ground, 
that oral evidence and depositions are not admissible before the 
House, which must act upon the report of facts, as stated by its 
Committee. 

Mr. Whitman, of Boston, urged that the depositions and papers 
ought to remain on the table, as the property, and for the use of the 
House. 

The Hon. Speaker gave his opinion, that the papers ought to re- 
main in possession of the House. 

Mr. Sprague explained, and said that he conceived that the depo- 
sitions ought not to be used, as the oral evidence, which explained 
them, could not be introduced. 

Mr. Davis, of Boston, thought the depositions, and all the papers 
used by the committee, ought to be before the House ; otherwise, 
it could not correct the errors of judgment of its conmiittee, nor 
their sinister intentions, if any they had. 

Mr. Phelps, of Belchertown, wished the papers to be before the 
House, that he might have the privilege of examining them. 

Mr. Davis said it was the duty of committees, to lay all papers 
submitted to them before the House, when they make their report. 

The Hon. Speaker being called on, decided, that committees 
ought to return all papers with their reports, 

1 31. J. H. 313, 814. 
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Mr. Green, of Berwick, appealed from the decision of the chair ; 
not that he was against it, but because he wished the question settled. 
The decision of the Speaker was supported, without opposition. 

Mr. Sprague withdrew his motion, and the case was postponed 
from time to time, till Wednesday, February 20, at which time,* the 
order of the day was called for, on the Belchertown election, and 
Mr. Phelps introduced a list of the ratable polls of Belchertown, 
certified by the selectmen, which, he said, differed in several in- 
stances from that furnished by the remonstrants ; that in one of the 
districts, called Hunting's, the list of the remonstrants contained 
twenty-one less than the number belonging to it. He objected to 
the course pursued by the remonstrants ; individuals had been em- 
ployed to take the number of polls in their respective districts, and 
made out a list, which, at best, was very inaccurate ; that these indi- 
viduals had sworn to the numbers in their districts ; and, though they 
may have stated what they believed to be the truth, they might have 
adopted different modes of estimating who were ratable polls. From 
the form of their depositions, it would seem, that they had excluded 
all those inhabitants of the town, who happened to be out of town on 
the first day of May. He was satisfied this must have been the case 
in Hunting's district, where there was so great a deficiency in the 
remonstrants' list ; and accounted for this deficiency, by observing, 
that this district was annexed to Greenwich, for parochial and mili- 
tary purposes ; and that there was a training in that town, on the first 
of May, which called those, liable to do military duty in Hunting's 
district, out of Belchertown. 

Here it was observed, that, on the statement of Mr. Phelps, the 
subject ought to be re-committed. 

Mr. Sprague said, he conceived the report contained all the facts 
that were essential in the case, and that it was substantially true. 
The committee considered, that the depositions raised a strong pre- 
sumption against the election, and therefore required of Mr. Parsons 
to furnish the list, as stated in the report. 

Mr. Webb, of Weymouth, said he saw notbng in the statement 
of Mr. Phelps, that ought to invalidate the report. The remon- 
strants had, in his judgment, produced sufficient proof that there were 
but 553 ratable polls in the town. The committee then gave to Mr. 

1 31. J. H. 360. 
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Parsons a fair opportunity to furnish them with the list of ratable polls. 
This course he thought correct, and such as reflected honor on the 
committee. He conceived, as Mr. Parsons had not furnished the 
list, required by the order of the committee, which he might so easi- 
ly have done, that the evidence ought to be conclusive against him, 
and his seat ought to be vacated, even if there were a thousand rata- 
ble polls in the town. 

Mr. Fay, of Cambridge, said he was one of the committee — that 
he did not concur in the report. He had no idea that this House 
have the right to set aside the election of a member, as void, for any 
misconduct after his election. This would be an infringement, not 
only on his rights, but, what was of more importance, the rights of 
the corporation that sent him. If the member from Belchertown has 
done anything that required it, let him be expelled, or dealt with as 
his misconduct, in the discretion of the House, may require. The 
question is — ^Had Belchertown 600 ratable polls ? If it had, we 
cannot vacate the seat of its repres^itative. He believed it had ; and 
was satisfied,' from the statement of Mr. Phelps, and the papers that 
had been before the committee, that some, at least, of the deponents 
had acted under, at best, a gross mistake. That it was evident some 
of them excluded those persons, who happened to be out of town on 
the 1st of May ; that the form of the depositions admitted this con- 
struction in all of them, and afforded a shelter for the deponents, in 
taking their account in this manner, and that he believed this mode of 
proceeding, by the remonstrants, would account for the deficiency of 
their list. For his part, he was fully satisfied, that the list of ratable 
polls, certified by the selectmen, whose official duty it was to make 
it correct, ought to be received as the guide of the House in the case. 

Mr. Dwight, of Springfield, thought that the subject ought to be 
re-committed. 

Hon. Mr. Thatcher, of Warren, said the conmiittee had adopted, 
in their report, a very untenable and reprehensible ground. That 
the real question was, whether there were a sufficient number of rata- 
ble polls, in Belchertown, to authorise its sending three members to 
this Court ? That the committee appeared, by the report, to have 
waived this question, and, with their " little brief authority," to have 
resolved themselves into a kind of court martial, and proceeded to 
try Mr. Parsons for misconduct, instead of inquiring into the merits 
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of his election ; and to report, that he should be disfranchised, not 
for being illegally chosen, but for disobedience of their orders. 

Mr. Thatcher was called to order. The speaker observed, that 
the course of his argument appeared to be leading rather to a trial of 
the committee than of the merits of the election ; bat as the commit- 
tee had introdiLced their instructions into the report as an argument 
for vacating the seat of the member in question^ he conceived the gen- 
tUman had a right to meet that argument. 

Mr. Bangs, of Worcester, said, in every question there are par- 
ties. He considered the member whose seat is contested as the 
party, and not the town. The remonstrants ought not to be called 
upon to prove negatively, that there are not so many ratable polls, 
but the members to prove afltanatively. Is the certificate of the se- 
lectmen conclusive ? K so, there is an end of the question, and any 
town may swell their representation as they please. But he believed 
the House had a right to go behind the return to examine into facts 
and make any deductions that the case may require. Have the 
committee taken the proper course to make the inquiry ? He thought 
they had. He put the depositions out of the case — the remonstrants 
had nothmg to prove. The objection to the course, prescribed by 
the committee, he considered as groundless. The selectmen mis- 
construed the order. They were only required to give a list — ^not 
of those who happened to be in, or out of town, on the first of May ; 
but of the bona fide ratable polls at that time in the list. There are 
polls not ratable above sixteen years of age : No exceptions are made 
in the certificate. It is not shaped so that any specific objection can 
be made to it, or any certain inference drawn from it ; and therefore, 
ought not to be received as a rule of action. 

Mr. Davis said, when he was first a member of this House, it was 
a rule that the return of the selectmen should be conclusive, unless 
fi:aud could be shewn — since which, a law has been passed, requiring 
the selectmen to make their returns under oath. It is now contend- 
ed that the return of the selectmen, made under all these solemnities 
and formalities, has no binding force upon this House. There was, 
in his opinion, on the face of this report, the evidence of wicked 
proceedings in the transaction. Why were the depositions taken 
with reference to the first of May ? Because there was known to be 
a training on that day, which obliged a number of ratable polls to be 
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out of town. Upon these depositions the committee have under- 
taken to require the member to produce a Ust of ratable polls ; when 
perhaps no two men would agree what is a ratable poll. What is 
the result of the report of the committee ? That the member has not 
complied with their rules — ^not that they have proved his seat is va- 
cated for want of a sufficient number of ratable polls. He was far 
from justifying a disobedience of the orders of the House or their 
committees ; but if members were guilty of such conduct, let them 
be proceeded against in the usual way — ^not by declaring their seats 
void ab initio for an offence after their election. 

Hon. Mr. Bigelow, of Medford, rose to state a radical objection 
to the report, which he thought subversive of every sound principle 
of our rights of representation. The committee go upon the ground 
that the sitting member is bound to vindicate his right to a seat in the 
House, instead of requiring the remonstrants to disprove the right of 
a member duly returned as such, 

Mr. Sprague. — The committee have adopted in this case the rule 
that has been uniformly pursued. 

Mr. Moody, of Saco, contended that the same principle was 
adopted in the case of West Springfield. 

The, question was then put ; shall the report be accepted ? And 
there being 89 yeas, and 98 noes — ^it was not accepted. 

On the twenty-first of February,' Mr. Green moved, that the 
House reconsider the vote of yesterday, rejecting the report of the 
committee, on the Belchertown election, and stated his reasons — 
That the report was predicated on the same principles that were 
adopted in the Charlton election last year. He wished the question 
decided on the principles of truth, equity, and law. K Belcher- 
town has 600 ratable polls, the member is entitled to his seat — 
if less, he is not. Does it appear that the town has this number, or 
not ? It appears by proof positive, produced by the remonstrants, 
that there were, at the proper and legal time of making the estimate, 
but 553 ratable polls in Belchertown. This evidence ought to be 
conclusive, till invalidated. An opportunity was given to the mem- 
ber to shew, if the facts were so, that there were a sufficient number 
of ratable polls to make good his election. The committee could 
not have pursued a course more fair and liberal than they have in this 

1 31. J. H. 368, 359, 360. 
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case. The remonstrants say, there are but 553 ratable polls. The 
town says, there are 600. The committee say to the sitting mem- 
ber, you must produce a list of what you consider ratable polls, 
within two months, that the remonstrants may point out who are not 
ratable polls. K the member has not done this, he has not done his 
duty. Mr. Phelps, a gentleman for whom I have the greatest re- 
spect, produces a list containing 620 names, said to be above sixteen 
years of age — ^but this neither complies with the order, nor does it 
furnish proof that there are 600 ratable polls. He wished the ques- 
tion decided upon the simple principle of Belchertown having, or 
not having, 600 ratable polls. Not producing evidence that they 
have this number, ought to be considered as evidence that they have 
them not. This is precisely the same principle on which the Charl- 
ton election was decided. It was required of its member to furnish 
a list of a sufficient number of ratable polls to substantiate his right to 
his seat. The same principle was adopted in the case of Bradford, 
and ten days allowed to the remonstrants to strike off those who were 
not ratable polls. Whether it be for a contempt of this House, or 
its conmiittee, or because it was not in the power of the member 
from Belchertown, to produce a sufficient number of ratable polls, 
(which I believe to be the case,) I hold that his seat ought to be va- 
cated. 

Mr. Morris, of Springfield, moved, that the further consideration 
of the motion of Mr. Green, be postponed to the next session. 
For postponement, 81, against it, 151. 

Mr. Bangs thought the judicial decisions of the House should be 
first attended to, and that it ought to proceed to correct an erroneous 
decision. 

Mr. Davis. — It appeared to him that gross attempts had been 
made by the minority of this town, to defeat the rights of the major- 
ity. The principle, in this case, has been to take the number of 
ratable polls actually in town on the first of May — ^when it was well 
known that a considerable number of the militia were out of town ; — 
precisely as though the case had happened in Boston, and the num- 
ber of ratable polls in town should be taken on Commencement day, 
when the greater part of its inhabitants attended that anniversary. 

Mr. Sprague rose and stated, that the committee neither received 
nor gave any instructions on the subject of training ; and the deposi- 
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dons referred, generaDy, to the ratable polls, without reference to 
their absence, on the 1st of May, or on any other day. 

Mr. Davis proceeded — The committee have enjoined a duty on 
the member which they had no right to do. The question is not 
between the House and the member ; but it is between the House 
and the people of Belchertown. If their representative has done any 
thing wrong, the House has a right to proceed against him for his 
misconduct. The case of West Springfield has been cited. In 
that case, it was not enjoined on the member to furnish a list. It 
was granted to him as an indulgence, at his request, to give him an 
opportunity to explain what appeared doubtful. 

Mr. Smith, of West Springfield, wished to correct a mistake of 
Mr. Davis. The fact was, the remonstrants had no evidence, and 
asked the indulgence to bring proof. The member took the ground, 
that the remonstrants must prove that there were not ratable polls 
enough — ^the committee said no ; the member must prove there were 
enough. 

Mr. Moody. — An objection has been made to taking the ratable 
polls on the 1st of May — ^this has no weight. It is the day required 
by law for taking the polls. A minor who should be sixteen years 
old on the second of May, could not legally be taken as a ratable 
poll. He could not see what the odds was between a return of se- 
lectmen and a return by the deponents in this case He saw no evi- 
dence that any were omitted from the circumstance of being out of 
town ; and thought no man of sense would omit takmg down men 
thus absent. He should think the number taken by fourteen men, 
who took it under oath, and with the knowledge of the inhabitants in 
their respective districts, was, at least, as likely to be correct as that 
of the selectmen. The member said, he had a right to his seat — 
the remonstrants said, he had not. It has been the rule of this 
House, to go behind the returns. We are made the judges of elec- 
tions of members. This cannot be donie,' without going behind the 
returns. It has been said, the committee have not the right to pre- 
scribe rules for procuring evidence : I must think they have this 
right ; and that they have acted correctly in this case. 

Rev. Mr. Foster, of Littleton. — I want further information of 
facts. 

Mr. Phelps rose, and stated, that the selectmen of Belchertown 
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considered every male inhabitant above sixteen, and not a pauper, 
was a ratable poll. 

Mr. Foster proceeded — 

If it be a fact that the 14 men who took the district list, really did 
omit those who were out of town on training, it would be notorious- 
ly wrong — ^but I see no evidence of such a fact. I cannot think that 
any man would be so base. 

The certificate of the selectmen was read firom the chair, by re- 
quest of Mr. Phelps. 

Mr. Whitman. — ^It is important to take the constitution and the 
law and compare them together and see how they apply to the case. 

The constitution does not refer the number of ratable polls to any 
particular day. The time not being fixed by the constitution, it must 
be fixed by expediency. Here men may honestly difier. Some 
take the day of election—others the 1st day of the month — others 
adopt a more liberal construction, and say, they will take one, two, 
or three months, to ascertain their ratable polls. It is therefore a 
question of expedience, left by the constitution to this House, to 
adopt a rule for the measure of time : and the towns, as our primary 
assemblies, have necessarily the same right ; and we are bound to 
respect their right. I ask gentlemen of this House, on what princi- 
ple we can interfere with a rule adopted by a town, agreeably to the 
constitution, where no fraud appears, and set aside its return ? The 
selectmen of Belchertown come forward and lay before us the evi- 
dence taken under oath, and in fulfilment of their duty. I have 
always been of opinion, that this must be conclusive, and could not 
be impeached, except for fi^aud. But the committee have admitted 
the evidence of 14 men, who, I am willing to admit, acted honestly. 
They say, that on the 1st of May, they found but 553 ratable polls. 

How, then, if we take this as evidence, will it weigh against the 
certificate of the selectmen ? What is the rule adopted by your 
courts, by all men of liberal upright minds ? If there is a doubt re- 
maining, it should preponderate in favor of the established order of 
things ; in favor of him who holds possession of that to which he has 
a supposed right. Apply this rule to the present case, and I would 
ask, if we must not decide in favor of the honorable member holding 
his seat, who is returned as legally and properly chosen ? In doing 
this, we need impeach none of the evidence. 



1810— IMl. 97 

I apprehend the committee have exceeded their authority in their 
injunctions on the member. The committee have required Mr. 
Parsons to furnish evidence unknown to our laws, as stated in 
their report. They should have said to him, produce the evidence 
of your title to your seat — and left it with him to produce such as he 
should think proper, or such only as the law requires, and rejected 
any improper evidence, if offered. To prescribe and limit the evi- 
dence, is, in effect, prejudging the cause. I therefore apprehend 
the committee have prescribed a rule illegal and improper. 

Then what conclusion do they draw ? That the member's seat 
should be vacated, because he has not complied with their order. 
Certainly this is going too far. Should not the member have even 
the Uberty of appealing to this House ? 

Mr. Sprague rose to state facts. He was employed by the re- 
monstrants of Bradford — the committee ordered the members of 
Bradford to furnish a list of the ratable polls : The remonstrants 
agreed to fiimish a check list in 10 days. The committee en- 
deavored to follow the same principle in the case of Belchertown. 
They did not mean to make a rule for the House ; but for their own 
proceedings. 

Mr. Willis, of New Bedford. — The deponents swear to nothing 
more than their own districts. It is therefore no more than the evi- 
dence of one to the same fact, in effect ; and ought not to weigh 
i^ainst that of the selectmen. 

Mr. Bigelow. — I conceive the report to be bottomed on one of 
two principles ; either that the proof of the number was not sufficient, 
or that it was weakened. If the proof is flung on the sitting member, 
we renounce all our rules of municipal law ; — ^we adopt the princi- 
ple, that a man shall be held to be guilty till he is proved innocent. 
It has been suggested that the member's seat ought to be vacated 
because he has not complied with the orders of the committee. 
This is too monstrous to be admitted. 

The argument at the close of the report, that the committee could 
not ever get through with the business, has no weight. They should 
have pui'sued a correct principle, at all events. Duty is not meas- 
ured by time. While the member has even a colorable title to his 
seat, he ought, upon every sound principle, to hold it. 

The question is not, what he has proved, or omitted to prove ; 
13 
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but, have the remonstrants proved beyond a doubt, that there were 
not 600 ratable polls in Belchertown ? Certainly they have not 
proved this. Every word they say may be true, and yet the mem- 
ber entitled to his seat. 

A town may take the valuation for the purpose of assessing their 
town tax, when they please — the 7th of May if they choose — and 
50 persons might be ratable polls on that day, who were not on the 
1st. There is an equivocation in the depositions, which makes 
them uncertain. 

I beg gentlemen to consider the consequence of considering the 
1st of May, for instance, the time for taking the ratable polls. Is it 
not easy for a number of individuals to deprive a corporation of its 
right ? Suppose, for instance, Salem — ^might not enough of the in- 
habitants leave the place to reduce the number of its representatives 
to 6? 

It has been decided, over and over again, both in the House, and 
in committees, that the day of the election (and not the 1st, or any 
other day of May,) is the day on which the number of ratable polls 
is to be taken, in estimating the number of representatives that any 
town is entitled to send to the Generd Court. 

The number of ratable polls in Belchertown has been taken on 
the 1st of May, which happened, in this case, to be the day of gene- 
ral training through the state. 

Mr. Bangs. — It appears to me that some are for making it a ques- 
tion, whether we shall ever sustain any remonstrance in this House 
hereafter. 

I will suppose that there had been no committee, and that the in- 
habitants were before the House and alleged that the member was 
not entided to his seat ; what more could we require of them than 
they have already done ? They would only bring the evidence of 
individuals ; the officers might be against them. Against this evi- 
dence could only be produced the return of the selectmen. They 
say their members are duly chosen. If we stop here we make the 
selectmen the conclusive judges. They may include minors but 
five years old ; they may choose as many members as they please, 
and what can the remonstrants do ? It is said here, we have but 
presumptive evidence. I do not know what more this whole House 
could do than the committee have done. We could say, give us a 
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list of names. Let us then hear the objections on one side and the 
other, and judge on the result. 

Mr. Churchill, of Milton, said he had always understood, that the 
1st day of May was the day, upon which the ratable polls of every 
town are to be counted. He never till now heard a contrary posi- 
tion maintained or suggested. He did not precisely like the form of 
the report. It was in part, predicated on the number of ratable 
polls at the time of the election, and not on the 1st of May. He 
thought the report ought to have been in a different form. 

Mr. Dutton, of Boston. — I do believe this report contains princi- 
ples, which, if adopted, we shall have occasion to regret hereafter. 
The sitting members brought with them evidence that they were 
chosen, and that Belchertown had a right to send three members. 
The depositions, are in substance, the evidence of one man. On 
the other side we have that of the board . of selectmen, which we 
have heretofore considered as conclusive. We ought then, at least, 
to be satisfied with it, till it is disproved, beyond all reasonable doubt. 
I go further. I consider it as binding in all cases, where no fraud 
appears. In one of the depositions there is a difference of twenty- 
one. This would not have been the case, unless those were omitted 
who happened to be absent on the 1st of May. The language of 
the depositions and of the conmiittee authorize this supposition. 
They might as well have required the number of those who were in 
town at 12 o'clock, on the first of May. I have in my hands the 
certificate of the selectmen. This is all that the member was bound 
to produce. But what do the committee require ? Their report is 
absurd. The member could only be considered as a member of 
this House : He was liable to no injunction of the committee. 

Mr. Howe, of Sutton. — I had the honor of being one of the com- 
mittee. We have adopted the rules that were adopted the last ye^u:, 
and sanctioned by the House : We thought them accurate, and 
therefore followed them. I will refer to the facts. What did Bel- 
chertown do ? Here he read a deposition in the case, and called 
attention to the caption, in which it appeared, the selectmen of Bel- 
chertown were notified to attend, but did not attend till it was com- 
pleted. Read, also, the order of the committee and the return 
thereon ; and enumerated instances of several on the list of the se- 
lectmen, that were proved not to be ratable polls. 
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It is impossible that these fourteen persons should have gone on 
and taken the list of ratable polls on the 1st of May, seven days be- 
fore the town-meeting, and before it was known whether they would 
send one, two, or three members. The list was taken afterwards, 
and contains the names of the ratable polls in the several districts 
with reference to the 1st of May. 

Mr. Mills, of Northampton. — The questicm we have to decide, 
is, whether Belchertown had a right to send three representatives f 
These representatives must be considered as entitled to their seats, 
unless the contrary be shown beyond all doubt. In comparing the 
evidence, which ought to weigh the most ? The evidence of the 
deponents, or that of the selectmen, who may have assessed the polls 
liable to be taxed ? Certainly the latter. There is another fact that 
corroborates the certificate of the selectmen : The committee were 
told, that there were names on the list of the selectmen, that were 
not on the list of the remonstrants. If it is not shown that there 
were twenty or more of the list of the selectmen who were exempted 
fi-om taxes the year before, that list stands unimpeached and conclu- 
sive in favor of the sitting member. There is one part of the report, 
to 'which I have weighty objections : that which recommends the 
member's expulsion, for non-compliance with the orders of the com- 
mittee. 

Mr. Ripley, of Waterville. — The principles which arise in this 
case are simple. The remonstrance was committed in the usual 
course. The committee pursued a course chalked out by their pre- 
decessors in the House, for which they are not responsible. Why, 
therefore, should we be so capricious as to deviate from the prece- 
dents already established ? 

Mr. Davis asked if Mr. Ripley meant that any former committee 
had passed such an order as in this case, without the authority of the 
House, or a joint committee for so doing ? 

Mr. Ripley proceeded : — 

I have stated the former course, as I understood it to be stated, be- 
fore, without contradiction. That, however, is not material. 

The member in this case is the party, and Belchertown in the na- 
ture of a party. The committee directed the selectmen to furnish a 
list of ratable polls — a legal document which they had in their pos-, 
session — ^and gave notice to those concerned. The selectmen did 
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not fiimish this evidence. It was therefore the duty of the com- 
mittee, upon every principle of law, to presume that this evidence, 
if produced, would make against them. 

Mr. Davis rose to state a fact. He referred to the order read 
before by Mr. Howe, and contended that a committee had no au- 
thority to send such order without the order of the House. That 
their functions ceased when the House rose, and that the order in 
question was altogether supererogation and void. 

Mr. Sprague rose to explain, and said, that two orders appeared 
in the case.* That one only, that referred to in the report, was 

1 June 14, A. D. 1810. — ^The committee on elections hereby give notice to Eldad Par- 
sons, the sitting member from Belchertown, that he is to give to Henry Mcllen, before the 
first day of ; August next, a list of ratable polls in the town of Belchertown, on the day of 
representative election in May last. Said Mellen is to furnish said Parsons with the names 
of the persons against whom tlie remonstrants object, as not being ratable polls, before the 
first day of October next, and both parties are to be ready with their evidence on the sec- 
ond day of the winter session. 

By order of the committee on elections. 

JOSEPH E. SPRAGUE, Chairman. 

On the remonstrance of Henry Mellen and others, against the election of Eldad Parsons, 
the third representative from Belchertown, and against his having the right to hold his seat 
in the Legislature of this Commonwealth, as a representative from said town, for the want 
of a sufiicient number of ratable polls residing in said town on the first day of May, A. D. 
1810, to entitle the said town to the third representative, as aforesaid. 

Ordered, That the selectmen or assessors of said town of Belchertown, furnish and de- 
liver to Henry Mellen, or Elihu Sanford, the agents of ^aid remonstrants,, on or before the 
fifteenth day of November next, a list of all the ratable polls, with their christian and sur- 
names written at fiill length, constitutionally resident in said town on the first day of May 
last past 3 and the said Henry and Elihu shall, on or before the fifteenth day of December 
next^ furnish to the said selectmen or assessors, or to either of them, the names of those to 
whom they object, and shall contend that they had no right to be considered as ratable 
polls, before the committee on contested elections. 

The said Henry Mellei) is hereby directed to serve this order, by leaving with one of the 
said selectmen or assessors of said town, and with Eldad Parsons, a copy of the same, on 
or before the fifteenth day of October, now next, and cause this order, with his doings 
therein, to be returned to either of the subscribers, on or before the third Wednesday of 

January next. 

ESTES HOWE. ) 

JOHN NEVERS, >> Committee on Contested Elections. 

ABRAHAM LINCOLN,) 
Boston, June 5th, 1810. 

Hampshire, ss. Belchertown, October I5th, IStO.^Then I delivered to Wright 
Bridgman, one of the selectmen of Belchertown, a copy of the innthin order, and at the 
same time I delivered to Eldad Parsons, a copy, in compliance with the order of the com- 
mittee within named. 

AlUst, HENRY MELLEN. 

Hampshire, ss. January ISth, 1811. — ^This may certify, that the selectmen or asses- 
sors have neither of them ever fiimishcd us with any list of the ratable polls with their 
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acted upon or had any thing to do with its merits ; and that that was 
issued by the committee while the House were in session. 

The Hon. Mr. Thacher. — ^It was with great surprise that I per- 
ceived a motion to reconsider this question. I presume this is the 
result of concert. I fear some of us may vote with too litde reflec- 
tion. It is of extreme consequence that we adopt correct princi- 
ples and adhere to them, especially as they are now to be reported 
and published as the rules of action for our constituents. It appears 
to me extremely clear that we are bound to respect the returns of 
the selectmen, unless it can be clearly and specifically shown where- 
in they are wrong. The order of the committee was issued without 
authority. They acted in the recess without authority from the 
House ; an assumption which I think deserves our censure. But 
to pretend that the member's seat ought to be vacated for not com- 
plying with this order, is monstrous. 

Mr. Sprague rose and said, that the House gave a general order 
to their committee to send for persons and papers, and to set during 
the recess in certain cases. The order of the House was read fi-om 
the chair and authorized the committee to " send for persons and 
papers." 

Mr. Thatcher proceeded : — 

I say, that when Mr. Howe or any other person undertakes to 
send round papers, as in this case, ihey are altogether void. I say, 
sir, the committee have totally transcended their powers. * We have 
no right to vacate the member's seat for any disobedience to such 
orders as the committee have given. But how stands the evidence 
in this case ? We have the return of the selectmen before us, which 
ought to be conclusive. 

Mr. Brown, of Boston. — ^I believe, sir, if we establish thb case 
as a precedent, we shall do something that we shall all be sorry for. 

If we are to set the assertions of individuals against the legal re- 
turns of the selectmen, we shall adopt a very erroneous principle. I 
do not blame the committee, but I do hope we shall not reconsider 
this question ; and upon evidence, at least doubtfid, establish a very 
dangerous precedent. 

christian and surnames, constilutionally resident in the town of Belchertown, on the first 
day of May last, nor have they to our knowledge paid any attention to the within order. 

AUett, HENRY MELLEN, 
ELIHU SANFORD. 



1810—1811. 103 

Mr. Button. — ^Is it incumbent on the member to prove any thing, 
when the selectmen have furnished a list as in this case, which shows 
that there were ratable polls enough to establish his right ? It has 
heretofore, been enjoined on the remonstrants to disprove the con- 
tested member's right to his seat. The committee say, because the 
member has not complied with the order and done in a limited time 
what he has since done by producing this list, that his seat shall be 
vacated. This is makmg a question of etiquette, not of right. 

Mr. Crosby of Billerica. — It is observed that it is uncertain what 
are ratable polls. I think it probable that the deponents included in 
their list only the rated polls. Besides the 553 polls were taken by 
a party. And I think more confidence due to the selectmen, than 
to volunteer organs of a party. The census has since been taken 
and by one not a friend to Mr. Parsons ; it gives 612 males, above 
sixteen years of age. 

Mr. Green. — I should not have risen again, had it not been for 
the extraordinary course this debate has taken. I shall give my vote 
in the affirmative with as much pleasure and pride as any man can in 
the negative ; not because the member has not complied with any 
order of the committee, but because I do believe that there were not 
six hundred ratable polls in Belchertown ; and because I do believe 
that Mr. Parsons would have produced proof that there were this 
number, if the fact had put it in his power. 

Mr. Phelps. — Two years previous to this the selectmen were 
called upon to produce a list of ratable polls. They did, of above 
600 ratable polls, and sent three representatives accordingly ; since 
which the selectmen have been changed ; but last year they went on 
m the same way, and I have no question they were right in both 
cases. 

Mr. Sargent, of Boston. — The idea of taking the ratable polls on 
a particular day is monstrous. Consider what would be its effect on 
our fishermen, of whom a great portion are absent firom their homes 
a part of the time. Nor do I believe that the gentlemen are correct, 
who assert, that they must be taken on the 1st of May. I conceive 
the only question to be, has the town of Belchertown 600 ratable 
|)olls ? No man will deny that we ought to pay great respect to the 
constituted authorities, or agree that it ought not to be set aside ex- 
cept for fraud or gross errors. As has been said before, the depo- 
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sidoos give but the evid^M^e of (me man — any one or more might 
have made a mistake. I will adduce the case of the contested elec- 
tion of Mr. King, now a member of the Hon. Senate. 

Mr. Sargent proceeded, and stated in substance, that in this case, 
where he had the honor of being on the committee, the report was, 
that Mr. King's election ought to be set aside, it being proved to the 
satisfaction of the committee, that in fact, he had not a majority of 
votes, by one — ^but that the House, disposed to respect the return of 
the selectmen ; and considering, if they went behind the return, there 
were some doubts, which, while they existed, operated in favor of 
the member being duly returned ; rejected the report, and admitted 
his right to his seat. 

The question of reconsideration was then put : There were, for 
reconsidering yesterday's vote, 158, against, 86. The question was 
then put : Will the House accept the report of the conmiittee ? And 
the yeas and nays were called for. There appeared, yeas, 158 
nays, 86. And the Hon. Speaker declared the seat of Eldad Par- 
sons was vacated.^ *^ 

To diis decision, the minority entered their protest, which is re- 
corded on the journal, as follows, viz : 

" The undersigned, members of the House of Representatives, 
impressed by a sense of the obligations imposed upon them, faith- 
fully and impartially to discharge their duty, and to the utmost of 
their power, to protect and defend the rights and privDeges of the 
people of this Commonwealth, as secured to them by our most ex- 
cellent constitution ; and believing the elective franchise among 
their first and most essential rights ; a right which cannot be violated 
without the destruction of civil fi-eedom, and the subversion of the 
genuine principles of a republican form of government, have witnessed, 
with equal astonishment and regret, the report of the committee on 
elections, upon the election of Eldad Parsons, Esq., one of the mem- 
bers fi'om Belchertown, the proceedings thereon, and a vote of the 
majority of this House, passed the 21st instant, accepting said report, 
and vacating the seat of said Parsons in this House. 

1 David Everett, Esq., was appointed Reporter to the Honse, in cases of contested 
elections, at the January session, 1811, and was reappointed the following year. The de- 
bates and proceedings of the House, upon the acceptance of the report of the committee 
on elections, in the above case, were originally reported and published by him. 
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Fully convinced, that said proceedings and vote were not war- 
ranted by the evidence exhibited, were an infringement of the rights 
of the said town of Belchertown, and a violation of the privileges of 
said Parsons, the undersigned are compelled most solemnly to pro- 
test against the same, for the following reasons, to wit : 

1st. Because the said majority, by their said vote, admitted the 
depositions of individuals in said town, having no official responsi- 
bility, to contradict and set aside the regular certificates of the asses- 
sors and selectmen, as to the number of ratable polls, although the 
certificate of the said selectmen was accompanied by a list of 620 
names of persons, certified by them, to be males over the age of 
sixteen, and^esident in said town, and although it appeared by other 
evidence, that many persons were omitted, on the list furnished by 
the said deponents. 

2nd. Because the said committee on elections, at the last session 
of the Legislature, issued their order to the said Parsons, directing 
him within two montlis, to furnish the remonstrants against his elec- 
tion, with a list of those persons whom he considered ratable polls, 
resident in said town at the time of his election ; which said order 
was issued without the sanction, direction, or knowledge of this 
House, and therefore not obligatory upon said Parsons. 

3rd. Because it further appeared in debate, that Estes Howe, Esq., 
a member of said committee, during the recess of the Legislature, 
and while the functions of said committee were of course suspended, 
at the instance of one of the remonstrants, made and issued an order 
to the selectmen or assessors of said town of Belchertown, directing 
them to furnish and deliver to Henry Mellen or Elihu Sanford, the 
agents of said remonstrants, a list of all the ratable polls in said town 
on the first day of May last, which said order purported to be dated 
at Boston, June 5, 1810, at which time the Legislature was in ses- 
sion : although the said order was in fact issued at a period long 
subsequent to said session, and made by said Howe, at his office in 
Sutton, in the county of Worcester ; and by him sent to Abraham Lin- 
cob, Esq., of Worcester, in said county, and to John Nevers, Esq., 
of Northfield, in the county of Hampshire, two other members of 
said committee, who separately signed the same. This proceeding, 
the undersigned are persuaded, is unparalleled in the annals of the 
Commonwealth, is an assumption of arbitrary power, dangerous to 

14 
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the liberty of the citizen, and subversive of the rights guaranteed by 
the constitution. 

4th. Because the said committee by their report, and the said 
majority by their vote accepting the same, have assumed the right to 
vacate the seat of said Parsons, for not complying with the rules of 
evidence, and the arbitrary instructions prescribed by said committee, 
thereby admitting the dangerous and alarming principle, that a town 
may be disfranchised, and a member of this House deprived of his 
seat, although the town in their election may not have exceeded the 
number of members to which they are constitutionally endded, and 
although the House have made no inquiry into the supposed neglect 
or default of said member. 

Influenced by these considerations, the undersigned feel themselves 
imperiously called upon, by the duty they owe to their constituents, 
by their regard to their own rights, by their inviolable attachment to 
that form of government, under which they have heretofore enjoyed 
so much safety and happiness, and by their ardent desire to per- 
petuate the same, to make their deliberate protest against the said 
report, and the proceedings and vote thereon ; and request that the 
same may be entered on the journal of this House." 



RULES CONCERNING CONTESTED ELECTIONS. 

On the twenty-eighth of February, 1811, the following resolution 
was adopted, viz : 

Resolved, That in all cases of contested elections, in the House 
of Representatives, the following rules shall be observed : — ^viz. 

1. No remonstrance, against the election of any member, shall be 
received by the House of Representatives, after the first session of 
any General Court. 

2. No remonstrance, against the election of any member, shall be 
sustained or committed in the House, unless at the time of present- 
ing the same to the House, the said remonstrance be accompanied 
by evidence that a copy of the same remonstrance has been given 
to some one of the selectmen of the town, whose elective fi-anchise 
is affected thereby, and the person or persons elected, or left at their 
several last and usual places of abode, ten days at least, before the 
remonstrance shall be presented to the House. 
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3. All questions on elections shall have a priority in the House, 
to aU other questions, and maybe at anytime called up by any mem- 
ber of the House. 

4. That facts stated by the committee on elections, in their re- 
ports to the House, shall be considered as the only basis upon which 
the determination of this House, on contested elections, shall rest, and 
all extraneous matter not included in such report, shall be excluded. 



aPINION OP THE SUPREME JUDICIAL COURT, ON THE QUES- 
TION, WHETHER ALIENS ARE RATABLE POLLS. 

The Polls of Aliens may, within the intent of the constitution, be Ratable Polls, when made 
liable by the Legislature to be rated to public taxes. — The Polls of male Aliens, above 
sixteen years of age, are now Ratable Polls, within the meaning of the constitution. 

Ratable Polls of Aliens may constitutionally be included in estimating the number of Rata- 
ble Polls, to determine the number of Representatives any town may be entitied to elect. 

The right of sending a Representative is a corporate right, and if a town vote not to send, 
an election cannot be made by a minority dissenting from that vote. 

The Legislature may, by law, establish what shall or shall not be Ratable Polls, upon which 
to predicate representation — the designation thereof being left, by the constitution, to 
the discretion of future Le^slatures. 

On the sixth day of February, 1811, the following order was 
passed, viz : 

" Ordered that the Justices of the Supreme Judicial Court, be re- 
quested, as soon as may be, to give their opinion on the following 
questions : 

Whether aliens are ratable polls within the intent and meaning of 
the constitution of this Commonwealth f — ^and whether the towns in 
this Commonwealth, in ascertaining their number of ratable polls, in 
order to determine the number of representatives they are entitled to 
send to this House, can constitutionally include in that number, 
aliens resident in said towns, and predicate a representation on such 
resident aliens f — and, whether such representation can constitution- 
ally be predicated on the number resulting from the including in the 
number of ratable polls, aliens resident in any towns within this Com- 
monwealth, and taxed, and paying taxes therein .^" 

On the sixteenth, the following opinion was received by the 
Speaker, and by him communicated to the House, viz : 

** To the Speaker of the honorable House of Representatives of 
the General Court of Massachusetts. 
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Sir, — The undersigned, Justices of the Supreme Judicial Court, 
have considered the several questions, proposed to them by an order 
of the House, passed the 6th of February instant. 

Before we advert to those questions, some general remarks on the 
constitution, and on some rules by which its construction is ascer- 
tained, may illustrate the reasons of our opinion. 

From the manner, in which the department of legislation is formed, 
two questions may arise. One relating to the qualifications of the 
electors : — and the other relating to the apportionment of senators 
and representatives among the senatorial districts, and among the 
towns. 

The elector of a senator must be an inhabitant of the senatorial 
district, in which he votes ; and the elector of a representative must 
have resided one year in the town, before he can there be a voter. 
But an alien may be an inhabitant of a district, because he may there 
dwell, or have his home ; and he may have resided in some towu 
more than a year. — Can therefore an alien be a legal voter for a sena- 
tor or representative ? 

Before this question is answered, we shall explain the principles, 
on which the answer will be given. 

The constitution is law, the people having been the legislators : and 
the several statutes of the Commonwealth, enacted pursuant to the 
constitution, are law ; the senators and representatives being the leg- 
islators. But the provisions of the constitution, and of any statute, 
are the intentions of the Legislature thereby manifested. These in- 
tentions are to be ascertained by a reasonable construction, resulting 
from the application of correct maxims, generally acknowledged and 
received. 

Two of these maxims we will mention : — That the natural import 
of the words of any legislative act, according to the common use of 
them, when applied to the subject matter of the act, is to be consid- 
ered as expressing the intention of the Legislature : unless the inten- 
tion, so resulting from the ordinary import of the words, be repugnant 
to sound, acknowledged principles of national policy. — And if that 
intention be repugnant to such principles of national policy, then the 
import of the words ought to be enlarged or restrained, so that it 
may comport with those principles : unless the intention of the Leg- 
islature be clearly and manifestly repugnant to them. For although it 
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is not to. be presumed, that a Legislature will violate principles of 
public policy, yet an intention of the Legislature repugnant to those 
principles, clearly, manifestly and constitutionally expressed, must 
have the force of law. 

In consequence of the application of these maxims, similar expres- 
sions in different statutes, and sometimes in the same statute, are lia- 
ble to, and indeed do receive different constructions, so that the true 
intent of the Legislature may prevail. 

Now we assume, as an unquestionable principle of sound national 
policy in this state, that, as the supreme power rests wholly in the 
citizens, so the exercise of it, or of any branch of it, ought not to be 
delegated by any but citizens, and only to citizens. It is therefore 
to be presumed that the people, in making the constitution, intended 
that the supreme power of legislation should not be delegated, but by 
citizens. And if the people intended to impart a portion of their 
political rights to aliens, this intention ought not to be collected from 
general words, which do not necessarily imply it, but from clear and 
manifest expressions, which are not to be misunderstood. 

But the words "inhabitants" or "residents," may comprehend 
aliens ; or they may be restrained to such inhabitants or residents, 
who are citizens ; according to the subject matter, to which they are 
applied. The latter construction comports with the general design 
of the constitution. There the words "people" and "citizens" are 
synonymous. The people are declared to make the constitution for 
themselves, and their posterity. And the representation in the Gen- 
eral Court is a representation of the citizens. If therefore aliens 
could vote in the election of representatives, the representation would 
be not of citizens only, but of others ; unless we should preposterous- 
ly conclude, that a legally authorized elector of a representative is 
not represented. 

It may therefore seem superfluous to declare our opinion, that the 
authority given to inhabitants and residents, to vote, is restrained to 
such inhabitants and residents as are citizens. 

This construction, given to the constitution, is analagous to that 
given to several statutes. — Creditors may levy their execution on the 
lands of their debtors, and hold them in fee simple, unless redeemed. 
Although the words of the statute are general, yet they are not deem- 
ed to include alien creditors. If they were so deemed, then under 
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color of a judgment and execution, the rule of the common law, pro- 
hibiting an alien from holding lands against the Commonwealth, would 
be defeated. So a general provision is made for the dower of wid- 
ows : yet it is not supposed that a woman, who is an alien, can claim, 
and have assigned to her, dower in the lands of her deceased hus- 
band. 

We now proceed to consider the constitution as relating to the ap- 
portionment of representatives among the towns, and of senators 
among the senatorial districts. 

The right of sending representatives is corporate, vested in the 
town ; and the right of choosing them is personal, vested in the legal 
voters. Because the right of sending a representative is corporate, 
if the town, by a legal corporate act, vote not to send a representa- 
tive, none can be legally chosen by a minority dissenting from that 
vote. This corporate right is also a corporate duty, for the neglect 
of which a fine may be assessed and levied upon all the inhabitants 
liable to pay public taxes. 

The number of representatives, which each town may send, de- 
pends on the number of ratable polls in the town ; with the excep- 
tion of towns incorporated before the making of the constitution, who 
may send at least one representative. The rule of apportionment 
therefore does not depend on the number of legal voters, all of whom 
must be of frill age ; whereas the polls of minors, above the age of 
sixteen years, were ratable at the establishment of the constitution. 
What polls are, or are not ratable, are not designated by the people ; 
they having left the designation to the discretion of future Legislatures. 
And when the General Court has by law declared what polls are 
ratable, all those polls are to be deemed ratable polls in the respec- 
tive towns, in which they dwell. 

A question therefore arises, whether the Legislature can constitu- 
tionally provide, that the polls of aliens shall be ratable. 

If by this provision, aliens would acquire any political rights, to 
the diminution of the rights of citizens, we should for the reasons be- 
fore given, strongly incline to believe, that the Legislature were re- 
stramed from making diis provision. For as the political rights, aris- 
ing under the constitution, are manifesdy the rights of the citizens, 
the language of the constitution ought to be so construed, if practica- 
ble, that these rights should not be diminished, by sharing them with 
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aliens. But without deciding what municipal, parochial, or corporate 
rights, aliens may, by the equity and benignity of the laws, acquire in 
consequence of their paying public or other taxes on their chattels, 
real or personal, or on their polls ; it is extremely clear, that by such 
pa3rment they acquire no political rights whatever. Whether their 
polls are, or are not ratable, they are not qualified voters for senators 
or representatives : nor can they be qualified to hold either of those 
offices. 

No reasons have occurred to us, to restrain the power of the Leg- 
islature firom making the polls or the estates of aliens ratable : for the 
only limit to that power, under the constitution, is an exercise of it 
repugnant to the constitution. We have observed, that the political 
rights of the citizens are not affected by the exercise of that power : 
and we may observe, that it is the interest of the citizens, that it 
should be exercised in obliging aliens to contribute their reasonable, 
proportion towards defi*aying the expenses of the government. As 
aliens residing among us receive the protection of the Common- 
wealth, and are secured in the fiiiits of their labor, and in the acqui- 
sition of goods and chattels, this contribution may be exacted, as a 
reasonable price of this protection and security. And when an alien 
is obliged to pay no other tax on his poll and estate, than is required 
firom a citizen, having equal personal ability and estate, he cannot 
complain that the assessment is inequitable. 

Before we can answer directly the question submitted to us, we 
are obl^ed to inquire, whether the polls of aliens are, at this time 
by law ratable. By the last public tax act, the assessors of each 
town are required to assess all the male polls, above the age of six- 
teen years, within their respective towns, including negroes and mu- 
lattoes ; with the exception of the President of Harvard College, and 
some other descriptions of persons, in which aliens aie not included. 
The words are general, and according to their common usage extend, 
as well to the polls of aliens, as of citizens, who are above the age of 
sixteen years : and for the reasons we have given, we are not author- 
ized so to restrain them, as to deny to the Legislature the right of 
making the polls and estates of aliens ratable, or to refuse to the citi- 
zens the privilege of demanding fi'om aliens a reasonable contribution 
towards the public charges. 

K it should be asked, whether the poll of an alien may not be con- 
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sidered ratable, for the purpose of obliging him to pay a public tax, 
and not be considered ratable for the purpose of ascertaining the po- 
litical rights of the town, in which he may live ? — ^we should declare, 
that we know of but one purpose, for which his poll is ratable, which 
is making it subject to a capitation tax. K it is so subject, it is a 
ratable poll within the constitution. And if any town, incorporated 
since the constitution was established, contained one hundred and fif- 
ty ratable polls only, including the ratable polls of aliens within it, 
it would be competent for the Legislature to impose a fine on this 
town, refusing to send a representative, for the breach of such politi- 
cal and corporate duty. 

As senators are apportioned among the senatorial districts, in pro- 
portion to the public taxes they respectively pay, we cannot distin- 
guish between the ratable poll of an alien, operatmg in the appor- 
tionment of representatives among towns, and the public tax paid by 
an alien, operating in the apportionment of senators among the sena- 
torial districts. And in making this last apportionment, it is not an 
object of inquiry, whether a part of the public tax any district has 
paid was assessed on, and collected from the polls of aliens. 

We request the indulgence of the honorable House for having con- 
sidered the subject so much at large. Perhaps it was unnecessary : 
but it was done for our own sakes, clearly to explain the reason, that 
while we admit the general rule, that words, in any legislative act, 
are to be construed according to the common usage ; yet that there 
are cases, in which their import may be enlarged or restrained, 
to express the real intention of the Legislature, which, when ascer- 
tained, is the law resulting firom the act. Thus we have re- 
strained the general import of the words " inhabitants" and " resi- 
dents," used in some parts of the constitution, to inhabitants and 
residents who are citizens : that we might not unnecessarily fix on 
the people an intention of imparting any of their rights of sovereignty 
to aliens. And at the same time, we have used the words "rata- 
ble polls" according to their common acceptation, as there is no 
principle of construction authorizing us to deviate from it, by deny- 
mg to the Legislature the right of making the estates and polls of 
aliens ratable. For the taxes, assessed on the polls and estates of 
aliens, have no effect on their political rights, but merely influence 
the apportionment of representatives among the towns, and of sena- 
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tors among the senatorial districts ; in which apportionments, aliens 
have no interest or concern. 

We now respectfully submit to the honorable House our opinion, 
formed after the best deliberation we have given the subject ; — And 
it is our opinion — 

That the polls of aliens may, within the true intent and meaning of 
the constitution, be ratable polls, when and so long as they are made 
liable, by any legislative act, to be rated to public taxes. 

That the polls of male aliens, above the age of sixteen years, are 
now by law Uable to be rated to pubUc taxes, and now are ratable 
polls, within the intent and meaning of the constitution : and conse- 
quendy. 

That the several towns in the state, in ascertaimng their number 
of ratable polls, in order to determine the number of representatives 
they are entided to send, can constitutionally include in the number 
of their ratable polls, the polls of aliens, residing in their towns res- 
pectively, by law ratable to public taxes, and predicate a representa- 
tion thereon, which will be a constitutional representation." 

(Signed,) THEOP. PARSONS, 

SAMUEL SEWALL, 
ISAAC PARKER. 
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COMMITTEE ON ELECTIONS. 

Messrs. Eleazer W, Ripley j of Waterville,' Estes Howe^ of Sutton, 
Charles Davis^ of Boston, Joseph E. Sprague, of Salem, Ed- 
mund Dwighty of Springfield. 

* Mr. Ripley was chosen speaker, upon the resignation of the Hon. Joseph Story, at the 
January session. The committee on elections, during the investigation of the ** Reboboth " 
case, as appear? by a memorandum on the report therein, was composed of Messrs. 
Charles Davis, of Boston, John Nevera, of Northfield, Benjamin Greene, of Berwick, 
CkriMtapher Webb, of Weymouth, and Edmund Dwight, of Springfield. 
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LANESBOROUGH AJSD NEW ASHFORD. 

Where a Town and I>istrict, or two Towns, are united, by an actof the Legislature, for the 
purpose of electing Representatives, the certificate of a Member must be signed by a 
majority of the Selectmen of both, or it will be void : — If, in such case, it be proved, 
that the Selectmen of one improperly refused to sign the certificate, the House has pow- 
er, by the general provision of the stat. 1795, c. d5, $ 1, to give validity to any certifi- 
cate, which shall be " to their acceptance.'' 

The committee on the returns, having reported, that the return 
from Lanesborough and New Ashford, was certified by the selectmen 
of the latter town only :* it was thereupon ordered, that the com- 
mittee on elections inquire into the propriety and regularity of the 
said return, and examine the law by which those towns are authoriz- 
ed to send representatives. The committee were also directed to 
notify the member purporting to be returned, to attend them in the 
investigation of the subject.* A remonstrance of the town of Lanes- 
borough, against the said election, was also received, and referred to 
the committee.® 

On the twenty-seventh of June, the committee reported the fol- 
lowing statement of facts, viz :* 

" The town of Lanesborough was an incorporated town previous 
to the adoption of the constitution, and, of course, by the provisions 
of that instrument, was entitled to send a representative to ♦the gen- 
eral Court. New Ashford was erected into a district in the year 
1781, and was invested with all the rights of an incorporated town,' 
*that of sending a member to the General Assembly only excepted,' 
but liberty was given them to join with Lanesborough for that purpose. 

Without expressing their full opinion of the operation of this an- 
nexation, the committee will only say, that in their view, a new cor- 
poration for the purpose of sending a representative was thereby 
created, formed of two, which in every other view were perfectly 
distmct. And although Lanesborough might retain its sole right un- 
der the constitution, of sending a member, in case New Ashford re- 
fused to co-operate with them for that purpose ; yet when it did co- 
operate, there can be no doubt, that the two political bodies became 
blended, and formed into one, for the purpose of choosing a repre- 
sentative. The question then arises, how, under the statute of Feb- 

1SS.J. H. 40. s Same, 63. » Same, 103. « Same, 166. 
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ruary 24, 1796, entitled ^ an act regulating elections,' is the return of 
a member, chosen by this new corporate body, to be certified ? 
Provision is therein made, that, in every corporate town, the select- 
men, or the major part of them, shall call meetings, shall preside, 
and make return of the members elected. If, then, for the purpose 
of choosing a representative, Lanesborough and New Ashford are to 
be considered as one corporate body, it would follow, of course, 
that a return, in order to be according to the forms of the above- 
mentioned statute, must be signed by a major part of the selectmen 
of the two component parts of the corporation, mingled and formed 
into one, for the single purpose of choosing a representative. 

It may here be asked, whether, in case a member were fairly and 
legally chosen, and the selectmen of Lanesborough refuse to sign 
his certificate, what remedy could he have ? To this it may be an- 
swered, that if proof were given of such refusal, the Legislature are 
by the statute above cited, invested with discretionary powers, to 
give validity to any certificate, which ' should be to their acceptance.' 
Of course they have all the necessary powers, to correct any impro- 
per proceeding, on the part of selectmen. 

In judging on the face of the return, the committee can have no 
hesitancy in saying that it is insufficient because signed only by die 
three selectmen of New Ashford, who do not form a majority of the 
selectmen of the corporations of Lanesborough and New Ashford. 
But, if proof were to be offered, that the selectmen of Lanesborough 
had improperly refused to sign, it would be in the power of the Leg- 
islature, under their general discretionary powers, imparted by the 
above recited act, to give to it validity and efficiency. And the 
committee would observe, that a remonstrance against the seat of the 
sitting member has already been committed to them, and, on a hear- 
ing of that remonstrance, they should be better enabled to judge of 
the case. Under these circumstances, they submit it to the House 
to decide as to them may seem proper." 

The report was accepted, and, on the twenty-seventh of January, 
in the next session, a motion was made, that the House do vote 
the seat of the member from Lanesborough and New Asliford, to be 
vacated. This motion was subsequently taken up, and after debate 
thereon, the following vote was passed, namely :^ 

> St. J. H. 273. 
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" It appearing by the report of the committee on elections, made at 
the last session, that the certificate, produced by the sitting member 
fi-om Lanesborough and New Ashford, was insufficient, therefore. 

Resolved, That the seat of the said member be declared vacated." 



REHOBOTH. 

Notice of Town-Meeting..— Illegal and improper conduct of presiding Selectman, in re- 
straint of the freedom of elections. — Election void. 

The election of Elkanah French, Caleb Abell, John Medbury, 
Sebra Lawton, and Timothy Walker, members returned fi-om the 
town of Rehoboth, was contested by Stephen Bullock and others, 
on the ground of improper conduct on the part of the selectmen of 
the said town, at the meeting therein for the choice of representatives.* 

The facts in the case are stated in the following report of the com- 
mittee on elections, made on the fourteenth of February, in the sec- 
ond session,* namely : 

" The committee on contested elections, in the case of the remon- 
strance of Stephen Bullock and others, inhabitants of the town of 
Rehoboth, against the election of the members returned from said 
town, report, that they find, that on the thirteenth day of May, now 
last past, a meeting of the inhabitants of the town of Rehoboth, was 
holden, in pursuance of a warrant issued fourteen days before, for 
the choice of one or more representatives to the present General 
Court ; that at this meeting, motions were made, seconded and put, 
in order to obtain a decision on the questions, whether the town 
would send one representative, or five representatives ; that the votes 
appeared to be so equally divided at the first trial, that the selectmen 
declared, they could not decide on which side was the majority ; that 
afterwards it was agreed, that each voter in favor of sending five, 
should take by the hand a voter in favor of sending one, an4 march 
out of the house ; and Capt. Cushing and Mr. Thomas Kennicut 
were appointed to count the files, and determine the question upon 
an inspection of those, on either side, who should be without part- 
ners ; that after the said two gentlemen had counted two hundred 
and ninety-eight files, they were interrupted by Elkanah French, 

» 32. J. H. 47. 2 Same, 320. 
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Esq., who told them it was impossible to decide the question in that 
mode, it being evident, as he said, there was a mistake — ^that the 
question was not understood, for he saw * republicans' on the side 
for sending one. It was observed by Capt. Gushing in reply, that 
there could be no mistake — that they had already counted off five 
hundred and ninety-six, with correctness, and that in a few minutes 
the counting woidd be finished, and a decision made ; but Mr. 
French persisted in his interference, took Capt. Gushing aside, and 
they were in conversation for some time. In the meanwhile, many 
thinking the counting was finished, left their places, and went into 
the meeting-house to hear the residt declared, and, shortly after, all 
the others followed. The selectmen, on being called upon to declare 
the result, observed, they could not decide, for the counting was not 
completed. It appears there were fi*om fifteen to twenty-five per- 
sons without partners, and that these fifteen to twenty-five constituted 
the majority for sending one representative ; but whether this fact was 
known by the selectmen, the committee cannot determine. After 
these ineffectual attempts to obtain a decision on either question, of 
sending one or five, it appears, that a motion for dissolving the meet- 
ing, and a motion for its adjournment to Saturday, the eighteenth day 
of the same May, were regularly made and submitted to the fireemen 
for their decision. On the house being polled, the selectmen de- 
clared, there were three hundred and thirty-one for dissolving the 
meeting, and three hundred and twenty-seven for adjourning until Sat- 
urday, and there being a majority of four for dissolving the meeting, 
it was dissolved accordingly. 

The concunittee further find, that on the next day, (to wit, the 
14th of the same May,) the selectmen, upon a petition signed by fif- 
teen inhabitants, issued their warrant for a town-meeting, to be hold- 
en on Saturday, the 18th day of the same month, at 12 o'clock, 
noon, at the east meeting-house, for the purpose, as expressed in the 
warrant, of sending one or more representatives to the General Gourt ; 
that notifications to that effect were given verbally, or by reading 
copies of the warrant, by the constables, to the inhabitants they found 
at home, or met in the highways ; and when an officer did not find a 
voter at his home, and had not met him elsewhere, he stated verbally 
the purpose and time of the meeting, to the wife or other person or 
persons he found at the domicil of the qualified voter. It appears 
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tbat notificatioiis were not posted at the meeting-houses, and no pub- 
lic day intervened, fix>m the issuing the warrant until the time of the 
meeting. The committee also find, that the uniform manner of call- 
ing town-meetings in Rehoboth, for fifty-two years last past, has been 
by posting notifications, at each meeting-house in said town, so long 
before the intended meeting as to have two public days intervene, be- 
tween the time of posting up the notifications and the time of the 
meeting, and that this mode was never deviated firom, until the present 
instance. 

The committee further find, that, at the meeting on the 18th of 
May, immediately after the petition and warrant were read, a motion 
was regularly made and seconded, that the town should send one 
representative, and no more ; and immediately following this motion, 
another was made and seconded to send five — ^that Elkanah French, 
Esq., (the presiding selectman at this meeting,) declared, in a loud 
voice, as follows — ' I will hear none of your motions, and I will put 
none of your motions ; I will manage this meeting according to my 
own mind. If you do not like my proceedings, or if I do wrong, 
prosecute me. Bring in your votes for, fi-om one to five representa- 
tives.' That at the time the first motion was made, or the instant 
before, a voter put his ballot into the box ; and this voter swore to 
his belief that his vote was in, the moment previous to the first mo- 
tion being made. 

The committee fiirther find, that the meeting was unusually order- 
ly and quiet, until the declarations of refiisal to put motions were 
made by said French, as aforesaid ; that, consequent upon those dec- 
larations, much confusion and tumult ensued, some insisting that the 
motions should be put and decided, before any votes were received ; 
others insisting upon voting, and others that they should not vote ; 
and in some instances, personal contests arose between the voters, 
and blows were given ; that the selectmen ordered one person, who 
appeared to them to be the most riotous, to be carried out of the 
meeting by the peace officers, and he was by them carried out, with- 
out any resistance bemg ofiered them, excepting that made by the 
individual himself ; that most of the tumult and confusion was imme- 
diately in fi-ont of the seat of the selectmen ; that the presiding select- 
man repeatedly called for order, and declared, unless there was order, 
he would turn the box in five minutes ; that for a short time after the 
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tumult commenced, the noise was so great, that it iieas with difficulty 
either the moderator or any other person could be heard. 

The committee also find, that when six or eight ballots were in 
the box, a motion was made and seconded for an adjournment of the 
meeting for half an hour, and reasons in support of the motion were 
assigned to this effect — *that it was evident there was much agitation 
and confusion in the meeting, caused by the refusal to put the former 
motions ; that the question, how many representatives the town 
would send, had, at all previous townnneetings, been submitted for 
decision to the fi'eemen, as a matter of course ; that a refosal in this 
instance was altogether unexpected, and considered by many as a 
gross infringement of the rights of the people, and that an adjourn- 
ment for a short period would give opportunity for tumult to subside, 
passion to cool, and the electors to vote with regularity. ' This mo- 
tion also was, by the said Elkanah French, utterly refused to be put — 
he declared he would not put it, and ordered the mover to set down, 
and hold his tongue. 

The committee further find, that the presiding selectman ordered 
the aisles to be cleared, and repeated his calls for order, and for votes 
to be brought in ; and that he ordered the voters to come up the 
western aisle, vote, and then to go down the eastern aisle. They 
also find, that the manner of the electors voting at the east meeting- 
house has uniformly, for twenty-two years, been, to come up the 
eastern aisle, vote, and then go down the western aisle ; that conse- 
quently the eastern aisle was very much crowded with voters, who 
were there in the expectation of passing up that aisle, voting, and of 
going down the western, as usual : — ^that when the order was given to 
go down the eastern, and come up the western aisle, six or eight, 
who had voted, endeavored to force themselves down the eastern 
aisle, and formed a phalanx at its head, which contributed to the con- 
fusion. 

The conmiittee further find, that, after the presiding selectman had 
received a few ballots, Nathaniel Drowne, Esq., one of the select- 
men, declared the town had a constitutional right to send six repre- 
sentatives ; that upon this declaration, the said French turned the 
votes, then received, out of the box upon the table, and ordered the 
voters to bring m their votes for fix)m one to six representatives ; 
that afier the voting had proceeded for a short time, under the last 
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order, the said French took up the votes which had been turned out, 
and returned them to the box, and they were counted with the others. 

The committee further find, that after the order was given as afore- 
said, to bring in votes for firom one to six representatives, votes, to 
the number of six or seven, were received by the selectmen, and 
deposited in the ballot box, which votes were not received directly 
from the hands of the voters, but were collected by one Thomas 
Bowen, (after he had himself voted,) from persons in the crowd, 
and were by him delivered to the aforesaid Nathaniel Drowne, who 
put them into the box ; that in other instances, votes were passed 
from hand to hand, over the heads of voters, until they arrived at, 
and were deposited in the ballot box. 

The committee further find, that the votes of five or six qualified 
voters were, by them, offered to the presiding selectman, and were by 
him refused to be received ; that in most of these instances no rea- 
sons were assigned for the refusal ; in one instance, he assigned as a 
reason, that he was about turning the box, and that he would not re- 
ceive any more votes — ^but after he had thus said and thus refused, 
he did receive the votes of three persons, other than those he had 
refused as aforesaid, and then turned the box and made declaration, 
that the whole number of votes was twenty-five — ^that Caleb Abell, 
John Medbury, Sebra Lawton, Elkanah French, and Timothy 
Walker, had twenty-three votes, and were chosen ; and that Peter 
Hunt had two votes, and then left his seat, and immediately Nathan- 
iel Drowne, Esq., one of the selectmen, made declaration, that all 
the above six were elected, and the meeting was dissolved. 

The committee further find, that, at the time the box was turned, 
the tumult and confusion had, in some degree, subsided, and that no 
assault or personal violence was made upon nor offered to any of the 
selectmen, either in going to, or returning from the meeting, and that 
the authority vested in the selectmen by the constitution and laws, 
was not wrested from them during the meeting. 

The committee also find, that at the meeting, and while the select- 
men, were calling for and receiving votes, the leaf of the table of the 
deacon's seat was violently broken down, and the breast work of the 
pew pressed in towards the selectmen, and blows were aimed over 
the heads of some persons at the presiding selectman, which in the 
opinion of the witness, adduced to this fact, would have reached him, 
unless he had avoided them by reclining towards the pulpit. 
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The committee further find, that their were between six and seven 
hundred qualified voters present at the meetbg, twenty-five of whom 
voted, and one witness testified, that, in his opinion, no more votes 
would have been given in ; but when it was demanded of the voters 
if their votes were all in, the answer No ! No ! was generally given ; 
that the time which elapsed from commencing to receive votes until 
the box was turned and the result declared, was not more than 
twelve minutes, and that the time firom the opening to the dissolving of 
the meeting, was twenty-eight minutes, and that inmiediately after the 
dissolution of the meeting, the aforesaid Elkanah French, Esq., upon 
some one expostulating with him, on his conduct, openly declared, 
he intended to manage the meeting according to his own mind, and 
that he had done it. 

The committee have the honor to exhibit the above statement of all 
the facts, which can be considered material ; long as it appears, it is as 
much condensed as possible firom the mass of documents and evidence 
adduced in the case ; and they feel themselves obliged respectfully 
to suggest, that in tlieir very elaborate enquiry into, and minute and 
laborious investigation of the facts and circumstances attending this 
election, they have been actuated by an anxious desire to discharge 
their duty with great care and fidelity, in a case of much more than 
ordinary import, whether considered as affecting the rights of the 
people of this Commonwealth, the immunities of the large and re- 
spectable town of Rehoboth, the privileges of the sitting members, 
or as affording precedents for the governing of towns, in the exercise 
of the elective fi-anchise, in the choice of representatives. 

Upon mature consideration of the foregoing facts, and a careful 
application of the principles of the constitution and law to them, the 
committee report, that the supposed election of representatives to this 
House, fix)m said town of Rehoboth, on the eighteenth day of May, 
in the year of our Lord one thousand eight hundred and eleven, is 
altogether void and of no effect, and consequently, that the seats of 
Caleb Abell, John Medbury, Elkanah French, Sebra Lawton, and 
Timothy Walker, Esquires, returned as members as aforesaid, be 
declared vacated . " 

This report, having been made the order of the day, for the eigh- 
teenth of February, was then taken up, and after debate thereon, the 

16 
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question of its acceptance was decided by yeas and nays, in the af- 
firmative, yeas, 206, nays, 181. 

The speaker then declared the seats of the members firom Reho- 
both to be vacated. 



RULES CONCERNING CONTESTED ELECTIONS. 

On the fourth of June,* the speaker ruled, that the rules, with re- 
gard to elections, adopted by the last House, on the twenty-eighth of 
February last, be considered as the rules of proceeding for the pres- 
ent, until other rules shall be adopted. 



ASHBT, BOSTON, BRADFORD, CAMBRIDGE, CANTON, FRANKLIN, 
HOPKINTON, MALDEN, MILTON, PORTLAND, ROCHESTER, WIS- 
CASSET, AND WRENTHAM. 

[The elections in these towns were contested, but the committee 
on elections do not appear, from the journal, to have made report 
upon any of them.] 



MIDDLEBOROUGH. 

Remonstrance against an Election rejected, because not served on the members returned, 

according to the rule of the House. 

A remonstrance against the election of five representatives, returned 
fi:om the town of Middleborough, being presented, and it appearing 
that copies thereof had been served on two only of the members, the 
speaker decided that it could not be sustained.^ 

» 3J. J. H. 47. « Same, 134. 
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RULES CONCERNING CONTESTED ELECTIONS. 

On the twenty-second of February, a committee was appointed to 
consider the expediency of limiting the time, or fixing a manner of 
proceeding on contested elections, different from that practised in this 
House, with leave to report by bill or otherwise :* and on the twen- 
ty-ninth of February, the following rules were adopted upon the re- 
port of the said committee,' viz : 

"1 . Ordered, That in future all remonstrances against any mem- 
ber or members returned to the House of Representatives shall be 
presented, read, and conomitted, within the first four days of the first 
session of the General Court. 

2. Ordered, That members, who are appointed on committees of 
contested elections, shall not be put on any other committee, until 
they shall have made up their report on such elections. 

3. Ordered, That all remonstrants, or their agents, agamst any 
such member or members shall be ready with their evidence, before 
said committee, on or before the tenth day of the first session of the 
General Court. And the sitting members, whose election shall be 
contested, shall also be ready with their evidence withm the first 
twelve days of said session, unless in such case as the House or 
committee shall find good and sufficient reason to order otherwise: 
and in all cases where it shall be otherwise ordered, said committee 
shall sit, hear, and determine, in the recess of said court, and report 
thereon within the first three days of the second session of the Gen- 
eral Court." It was also 

"Ordered, That the clerk cause the foregoing rules and orders to 
be published in the newspaper in which are printed the laws of this 
Commonwealth. " 

> 3S. J. H. 350. > Same, S88, 
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COMMITTEE ON ELECTIONS. 



Messrs. Samuel Putnam^ of Salem, Charles Davisy of Boston, 
Jairus Ware^ of Wrentham, Oliver Crosby^ of Brookfield, TFil- 
Ham T. Gerrishy of Kittery.* 



NORTH BROOKFIELD. 
Of fraudulent coutrivances to make Voters. 



The election of Ezra Batchellor, returned a member from the 
town of North Brookfield, was contested by John Potter and others, 
inhabitants of that town, on the ground, that illegal votes were re- 
ceived, at the election.' 

The facts, m the case, appear in the following report of the 
committee on elections, made the ninth of June, and accepted,^ 
namely : 

" The meeting for the choice of representatives, for that town, was 
holden on the 4th of May, A. D. 1812 ; the said Ezra Batch- 
ellor, the sitting member, was one of the selectmen, and present at 
said meeting; the whole number of votes, given in for a representa- 
tive, at said meeting, was one hundred and seventy-nine ; ninety votes 
were necessary for a choice; the said Ezra Batchellor had ninety 

1 Tberon Metcalf, Esq., of Dedham, was appointed Reporter to the House, in cases of 
contested elections, at the May session, 1812, and was re-appointed the three succeeding 
years. The reports of the proceedings and debates, the introductory notes, (with the 
exception of a case or two not before published,) and the notes appended, to the cases, 
(except those included in brackets [ ],) from the May session, 1812, to the January ses- 
sion, 1816, inclusive, are from the pen of that gentleman, and were originally published by 
him, under the direction, and for the use of the House. 

« 33. J. H. 32. 3 Same, 146. 
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votes; Thomas Hale, Esq., had eighty-seven votes, and there were 
two scattering ; the board of selectmen consisted of seven persons; 
Francis Hare, Isaac Lovering, and Joel Winslow, were admitted by 
a majority, viz: four of the selectmen, to vote at said election, the 
said Ezra Batchellor giving his casting vote in their favor; the said 
Francis Hare formerly belonged to North Brookfield, but in March 
last he removed from that town to Spencer, where the said Francis 
has ever since constandy resided, and had his home; yet the said 
Francis Hare was permitted to vote at said election, and voted for 
the said Ezra Batchellor ; said Isaac Lovering appeared, with one 
Luke Potter, before the selectmen, when they were preparing the 
list of qualified voters, and the said Potter, in the presence of the 
selectmen, handed a paper to said Lovering, requesting them to take 
notice, 'that he made a present of that note to Lovering,' who im- 
mediately laid the same on the table. It purported to be a note 
from Capt. Peter Harwood, to the said Luke Potter, for two hun- 
dred dollars. The said Lovering never promised to make any con- 
sideration for said note, is not related to the said Potter, and he has 
delivered the same to the said Potter, since the election. The said 
Lovering has always been considered so poor as not to be able to 
pay any tax ; and he did not produce any other evidence of property, 
than the said note, to qualify him as an elector. 

The said Joel Winslow produced to the said selectmen, as evi- 
dence of his qualification as to property, two notes against one Elijah 
Richardson, amoimting to one hundred and forty-one dollars; and 
one note against Ebenezer Holmes, amounting to fifty-eight dollars; 
and another note against one Leonard Winslow, amounting to about 
twenty-two dollars. The diree notes, first abovementioned, were 
received by said Winslow, on the first Monday of April last, as secu- 
rity for a debt, that somebody, as he said, owed him, for about fifty 
or sixty dollars; but the said Winslow refused to declare firom whom 
he received the same; and it did appear, that he had not retained the 
possession of the same notes since he first received them. 

It appeared, in evidence, that these notes were furnished by Capt. 
Peter Harwood, who did not choose to tell whether he had taken 
them back since the election. 

The said Winslow did not produce any other evidence of prop- 
erty than is above stated, to qualify him as an elector, and he has not 
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been known to have property to the amount of two hundred dollars, 
unless the above transaction is evidence of that fact. 

Upon these facts, the committee unanimously report, that the said 
supposed election of the said Ezra Batchellor, was utterly void and 
of no effect, and report that he is not entided to a seat; but that his 
seat should be declared vacated. ' 



TORE. 

Unless Town-meetings are warned in sach manner as Towns usually agree upon, Elec- 
tions are void. 

The election of Elihu Bragdon, Joseph Bradbury, Josiah Brag- 
don, and Peter Weare, members returned from the town of York, 
(and who were chosen at two different meetings, held on the same 
day,) was contested by Isaac Lyman and others, on the following 
grounds, stated in their remonstrance, namely:* 

1. Because the selectmen, contrary to the usage in said town, 
notified the inhabitants thereof, in their warrant for the first meeting, 
to assemble and choose " three " representatives, thereby depriving 
the inhabitants of the privilege of deciding upon the number: 

2. Because the selectmen, in their warrant for the second meeting, 
notified the inhabitants to meet for the choice of '^ one additional 
representative;" and did not give that notice thereof, which law and 
usage required: and 

3. Because the said town did not contain the requisite number of 
ratable polls, to entitle it to four representatives. 

The remonstrance was accompanied by depositions and other 
documents, upon which the committee on elections reported as fol- 
lows, viz : 

" They find that the selectmen of York issued their warrant in 
due form, directed to a constable, to notify the qualified voters in 
said town to meet for the choice of three representatives to represent 
said town in the General Court the present year ; pursuant to which 
warrant, the said constable gave said inhabitants legal notice. That 
afterwards, on the 25th day of April last past, the said selectmen 

> 53. H. 32. 




1812—1813. 127 

issued another warrant, directed to a constable as aforesaid, to warn 
the qualified voters of said town, to meet for the choice of another 
representative. The committee further find, that in pursuance of 
said warrants, the said inhabitants did meet on the 6th day of May 
last past, and voted to send four representatives. On the first ballot- 
ing, it appeared that Elihu Bragdon was chosen ; on the second, 
Joseph Bradbury ; on the third, Josiah Bragdon ; on the fourth, 
Peter Weare. It further appears to the committee, that the town 
of York contains a sufficient number of ratable polls to entide the 
same to three representatives, and it does not appear but that there is 
a sufficient number to entitle them to four representatives. But the 
committee further find, that the warning given to said inhabitants, on 
the second warrant, was not such as is usual in said town, and, in 
their opinion, not legal. Wherefore the committee unanimously re- 
port — That the said supposed election of the said Peter Weare, was 
utterly void, and of no effect ; and that he is not entided to a seat in 
this House, but that his seat therein should be declared vacated." 

This report was made on the ninth of June, and was accepted the 
same day.* 

Note . The principle, on which the House proceeded in this case, 
is to be found in the statute of 1785, cap. 75, § 5, by which it is 
enacted, * that when there shall be occasion of a town meeting, the 
constable or constables, or such other person as shall be appointed 
for the purpose, by warrant from the selectmen, or the major part of 
them, shall sunmion and notify the inhabitants of such town to assem- 
ble at such time and place, in the same town, as the selectmen shall 
order, the manner of summoning the inhabitants to be such as the 
town shall agree upon.' *And no matter or thmg shall be acted 
upon in such a manner as to have any legal operation whatever, unless 
the subject matter thereof be inserted in the warrant for calling the 
meeting.' 

Under this statute, two practices have prevailed. Where a par- 
ticular method of notifying town meetings had obtained by long usage, 
towns, afi:er the passmg of this statute, voted, that their meetings 
should in fiiture be notified as heretofore; without describing the 
method which had heretofore been pursued. Other towns passed 
votes, particularly specifying the manner in which their meetings 

» 35. J. H. 146. 
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should be notified. And it is believed, that there are instances, 
where towns have passed no vote on the subject, but notify their 
meeting, according to ancient usuage only. Perhaps this is an im- 
plied agreement, in what manner meetings shall be notified. 

In the case above, the warning of the second meeting was con- 
formable to neither of these methods. 

It has sometimes been made a question, (though no such case is 
known to have come before the House,) whether, under a warrant 
to choose 'a representative,' a town can legally elect two represent- 
atives: Whether 'the subject matter' is substantially 'inserted in 
the warrant,' so as to authorise the election of more than one. It 
is apprehended that the above case is decisive of this question, unless 
there be a distinction between choosing two representatives under a 
warrant to choose 'a representative,' and choosing four representa- 
tives, under a warrant to choose three; which distinction, if it exist, 
is not perceived. [See case of 'Harvard,' pp. 48, 49.] 



WESTFORD. 

State Paupers are not Ratable Polls. — Students at an Academy, in a Town, where their 
Parents or Guardians do not belong, are not Ratable Polls in such Town, if under twenty- 
one years of age — ^it seems. 

The election of Jesse Minot, one of the two members returned 
firom the town of Westford, was contested by Benjamin Osgood and 
others, on the ground, that the said town did not contain a sufficient 
number of ratable polls to entitle it to two representatives.* 

The committee on elections, on the ninth of June, made the fol- 
lowing report, which was accepted,^ namely: 

" The remonstrance, in this case, is predicated on the want of a 
sufficient number of ratable polls, in said town, to entitle it to two 
representatives in the General Court. 

In this case, the selectmen and assessors of said town, in compli- 
ance with an order of the committee, produced a list of all the 
persons they considered as ratable polls, belonging to said town, on 
the first Monday of May last, the day of the meetmg of the inhabit- 

>33.J. H. 11. » Same, 146. 
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ants of said town, for the choice of one or more representatives to 
this General Court; at which meeting, they did choose two representa- 
tives, at separate ballotmgs, to wit : Thomas Fletcher, Esq., at the 
first ballot, and Jesse Minot, at the second ballot. It appeared that 
the list aforesaid contained three hundred and seventy-five names, 
one state pauper, and eleven young gentlemen, who were, on said 
first Monday in May, students in Westford academy, situate in said 
town. It appeared to the committee, in evidence, that the eleven 
students referred to, were all over the age of sixteen, and under the 
age of twenty-one years, whose parents and guardians all belonged to 
towns other than the said town of Westford. Upon these facts, the 
committee are unanimously of opinion, and report- 
That said town of Westford, at the time of said election, did not 
contain a sufficient number of ratable polls to entitle it to two repre- 
sentatives, and that the supposed election of Jesse Minot, on the 
first Monday in May, A. D. 1812, was utterly void, and of no effect; 
and that Jesse Minot is not entitled to a seat in this House, and that 
his seat be declared vacated." 

When this report was read in the House of Representatives, only 
one member expressed a doubt, whether the students referred to? 
were improperly put on the list of ratable polls. But as it appeared 
to be the unanimous opinion of the House, that state paupers are not 
ratable polls, and as striking off one from the list produced in this 
case, by the selectmen, would reduce the number so as to avoid the 
election of the person chosen at the second balloting — ^the question 
respecting the students may, perhaps, be said not to have been finally 
settled. 

[The entry on the journal, in relation to the above report, is, that 
it be "so far accepted, as that the member be not entitled to a seat, 
and that the residue of the report be recommitted ;" but for what 
purpose is not stated, and cannot readily be conjectured, unless it 
were, that the committee might examine and express an opinion 
upon the question, whether the students alluded to were or were not 
ratable polls. The committee reported a reference to the next ses- 
sion, which was accepted, and no further action appears to have tak- 
en place in relation to the subject.^ 

The question, whether students, at an academy or college, are 

133. J. H.2«l. 
17 
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ratable polls, in the town, where they have a tempcHrary residence, 
for the purposes of education, came before the Supreme Judicial 
Court, in the case of Putnam vs Johnson and another, in 1813, (10. 
Mass. Rep. 488.) and was the subject of elaborate discussion, both 
by the counsel and court. In the opinion of the latter, delivered by 
Parker, J., it is said, that "a residence at a college or other semi- 
nary, for the purpose of instruction, would not confer a right to vote 
in the town where such an institution exists, if the student had not 
severed himself from his father's control, but resorted to his house as 
a home, and continued under his direction and management. But 
such residence will give a right to vote to a citizen not under pupil- 
age, notwithstanding it may not be his expectation to remain there 
forever."] 



WESTERN. 

If votes sufficient to change the majority are illegally refused, or illegally received, the 

Election is void. 

The election of Joseph Field, returned a member from the town 
of Western, was contested by Josiah Putnam and others, on the 
ground, that the selectmen, at the meeting in which said Field was 
elected, received the votes of several persons, who were not quali- 
fied voters, and rejected the votes of others, who were duly 
qualified.^ 

The facts in the case are stated in the following report of the 
committee on elections, which was made on the seventeenth of 
June, and accepted,* viz : 

" A meeting, duly and legally warned, for the choice of repre- 
sentatives from said town, was there holden on the fourteenth day of 
May last past: — ^the whole number of votes given in at said election, 
was one hundred and sixty-eight; the said Joseph Field had eighty- 
eight votes, Samuel Knight had seventy-eight votes, and there were 
two scattering. The said Field was chairman of the board of select- 
men, who admitted five persons notoriously unqualified as to property, 
who were firiendly to the election of said Field, to vote at said elec- 

> 33. J. H. 32. 9 Same; 213. 



181^—1813. 131 

tion, notwithstanding the objections made against them on this behalf. 
The names of the persons so admitted, are Joel Barrows, Aaron 
Hobbs, John Brown, Amri Strickland, and Samuel Monroe, the 
last of whom, the sitting member admitted, before the committee, 
not to have the requisite qualification as to property. The said se- 
lectmen admitted four persons to vote, who were fnendly to the 
election of said Field, who had not resided in Western one year next 
preceding the said election, notwithstanding the objections made 
against them on this behalf; viz. George Hodges, Jason Gilbert, 
Nathan Hathaway, 2nd, and Ira Robinson, the last of whom lived at 
Leicester, and went from thence to Western, the night before the 
said meeting, and returned back to Leicester, the day after; although 
they rejected the votes of several persons imder similar circumstances, 
but who were opposed to the election of said Field. The selectmen 
rejected the votes of two persons, who were qualified in point of 
property and residence, and who were opposed to the election of the 
said Field, viz. D wight Fosgate and John Shepard. These persons 
voted at said Western, at the last election for governor, and their 
names were struck off from the list of voters without notice to them, 
and without good reason, as the committee are unanimously satisfied, 
from the evidence exhibited to them. The'said Dwight Fosgate 
and John Shepard made application to the selectmen to vote at said 
election, but were refused; and the committee are all satisfied, that 
the selectmen did not give the inhabitants a fair and reasonable oppor- 
tunity to prove their qualifications as voters, before this election. 
And the committee further report, that the votes of the nine persons 
first named, being deducted from the whole number given, would re- 
duce it to one himdred and fifty-nine, to which should be added the 
two votes illegally rejected, viz. of the said Dwight Fosgate and John 
Shepard, which would have made the whole number of legal votes at 
said election, one hundred and sixty-one — ^necessary to make a 
choice, eighty-one — ^that the said Field, the sitting member, (deduct- 
ing the nine illegal votes that were given,) would have only seventy- 
nine. Wherefore, the committee are unanimously of opinion, and 
do report, that the said supposed election of the said Joseph Field, 
was utterly void, and that his seat ought to be declared vacated." 
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MILTON. 

The Rales and Orders of one House of Representatives are not binding upon another. — 
Precepts for a new choice will not be issued in cases of illegal Election. 

The election of Asaph Churchill and William Pierce, members 
returned from the town of Milton, was contested, by Amos Holbrook 
and others, on the ground, that the number of ratable polls, in said 
town, did not entide it to two representatives.* 

The committee on elections, on the seventeenth of June, made 
the following report in this case, which was accepted the same day, 
namely:' 

" A meeting of die inhabitants of said town, legaDy warned, was 
held on the fourth day of May last past, for the purpose of choosing 
one or more representatives from said town to the General Court : at 
which meetmg, said inhabitants did choose the said Asaph Churchill 
and William Pierce, at one balloting, as representatives from said 
town. 

In this case, the selectmen and assessors of said town produced, 
before the committee, a list of all the persons they considered as 
ratable polls belonging to said town, on the first day of May last. 
The said, list contained the names of three hundred and eighty-six 
persons — ^two imder the age of sixteen years, to wit : Abner Bowman 
and Charles Belcher — two, who, more than a year before the first 
day of May last, had enlisted, and have ever since continued in the 
service of the United States, to wit : Joseph Hunt and George 
Reed — ^nine transient persons, not belonging to said town, to wit : 
Croade Sturtevant, Jacob Warner alias John Keith, Heman M. 
Burr, Charles Howard, Adolphus Porter, Simon Dunnels, James 
Hooton, Zebra Woodward, and James M. W. Thayer, the last of 
whom came to said town on the third day of May last, staid there a 
few days, and then enlisted into the service of the United States. 
Three other persons on said list did not belong to said town, viz : 
Henry Vqse, Enoch Baldwin, and Nathaniel Thomas; and one per- 
son not in existence, whose name was put on said list, as the assessors 
averred, by mistake. The committee, on these facts, are unani- 
mously of opinion, and do report, that the said town of Milton did 

» 33. J. H. 33, 34, 66. « Same, 213. 
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not, at the time of said election, contain a sufficient number of rata- 
ble polls, to entitle it to two representatives; and inasmuch as the said 
Asaph Churchill and William Pierce were chosen at one and the 
same balloting, that the supposed election was utterly void, and that 
their seats in this House ought to be declared vacated. 

At the request of two of the committee, it is observed, that the 
remonstrants did not give notice to the selectmen and to the sitting 
members, pursuant to the requisition of the last House of Repre- 
sentatives. But the sitting members attended before the conmiittee, 
and were fiilly heard, and made no objection before them, of a want 
of notice." 

The "requisition," referred to by the committee, is contained in 
the following resolve or order of the House, passed February 28, 
1811:— 

" No remonstrance, against the election of any member, shall be 
sustained or committed in the House, unless at the time of present- 
ing the same to the House, the said remonstrance be accompanied 
by evidence that a copy of the same remonstrance has been given to 
some one of the selectmen of the town, whose elective franchise is 
affected thereby, and the person or persons elected, or left at their 
several last and usual places of abode, ten days at least, before the 
remonstrance shall be presented to the House." 

The committee probably called this " the requisition of the last 
House of Representatives," in consequence of the following entry in 
the Journal of the last House, viz : 

June, 4, 1811. 

" The speaker ruled, that the rules, with regard to elections, 
adopted by the last House, on the 28th of February, be considered 
as the rules of proceeding for the present House." 

The following order passed the last House : 

February, 29, 1812. 

" Ordered, That in future, all remonstrances against any member 
or members returned to the House of Representatives, shall be pre- 
sented, read and committed within the first four days of the first ses- 
sion of the General Court." 

The remonstrance, in the above case, was not presented within 
the first four days of the first session, and objections were made 
agamst its being committed : It was said, that the order of the last 
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House w«s intended to operate prospectively, and, according to 
usage and propriety, was binding on this House : On the other hand, 
it was said to be perfecdy well known, that the House, for the time 
being, had the exclusive right of determining questions respecting the 
election of its members, and that one House could not make rules, 
that should be bindmg upon another. Very little was said upon the 
subject, until the question of the acceptance of the report of the 
committee came before the House, when a debate arose, of which, it 
is believed, the following outline contains the material arguments: 

Against accepting the report ; — ^It was said that the House were 
bound to preserve consistency: that by a law of the last session, the 
town of Milton is obliged to pay, in the state tax, for 375 polls, ac- 
cordmg to the return of their assessors : and that, as they were 
obliged to bear the burdens, they ought not to be deprived of the 
privileges of government : that a town in the neighborhood of Mil- 
ton, which returned to the committee of valuation only 267 polls, 
now has two representatives on the floor of the House: that the 
House ought not to go behind the return of the selectmen and asses- 
sors, but should leave them to be punished by legal process, if they 
conducted improperly: that those transient persons, who are always 
floating, some of whom were on the list of ratable polls in Milton, 
ought to be taxed somewhere, and that the selectmen and assessors of 
that town had very properly put them on the list of ratable polls, be- 
cause they were there on the first of May — some of them, indeed, 
were not there till after the first of May — but it was said, that it had 
been usual to count the ratable polls on the day of the election of re- 
presentatives: That there was no reason why both members, return- 
ed in this case, should lose their seats on account of their having 
been chosen at one balloting, when the town was unquestionably en- 
tided to one. If there be a distinction between a choice, in such a 
case, at one, and at separate ballotings, it must be, either because it 
is diflicult to discriminate, or because the House would punish the 
town : that the House is not authorized to inflict punishment, and if 
it were, still Milton is not a subject of punishment, because she bears 
the burdens of the state, in the same manner as if she had 375 ratable 
polls: that there is no difficulty in determining which of the members 
should retain his seat: that the legislature might decide it: that the 
one, whose name was first on the votes, or who had the largest num- 
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ber of votes, should condmie to represent the town: that the House 
will be indulgent to towns when there is no flagrant misconduct, and 
when the number of ratable poUs is very nearly sufficient to authorize 
the proceedings: and, above all, it was insisted, that the House was 
bound to regard the rules, respecting elections, adopted by former 
Houses ; at least, until new rules are formed: that those rules were 
nugatory, unless they operated prospectively: that the only object in 
adopting them, was to regulate the proceedings of this House: that 
the rules existed when the present members were chosen: that they 
were proper in themselves: that great inconvenience was felt, before 
they were adopted: that they should be adhered to, in order to ac- 
quaint the public how to proceed, and to introduce uniformity: that the 
object of appointing a reporter of proceedings in these cases, was to 
produce such uniformity, by reports of decisions by the House: that 
these decisions will be of no authority, and answer no good purpose, 
if the rules of proceeding, under which one House act, are disregard- 
ed by the next: that as the House, in 1811, acted upon the rules of 
1810, and the people, throughout the state, were, or might have been, 
apprized of those rules, the House should scrupulously adhere to 
them, unless, upon the face of the report, it appear that the town and 
the sitting members waved the privilege: that the law of courtesy is 
as binding as any other law: that the House, at the conmiencement of 
a session, could not be organized, but by obeying this law: that it has, 
for a long time, been the constant usage, for the oldest member of 
the Boston seat to preside at the choice of a speaker and clerk of the 
House ; and if some future House should refuse to acquiesce in this 
mode of organizing, there would be great inconvenience and confusion: 
that the members, this session, took their seats by lot, according to 
an order of the last House ; and that the same reasons operated to in- 
duce the House to conform to the rules respecting contested elec- 
tions, which operated in the other instances, viz: convenience and regu- 
larity: that if the report be accepted, there will hereafter be no pre- 
cedent or principle, by which the House will feel itself bound. That 
the reason why the sitting members did not object before the com- 
mittee, to their want of due notice, was, that the question, whether 
orders of former Houses were binding, had, in their opinion been 
determined, when the remonstrance was committed. 

On the other hand, it was insisted, that this was the first instance, 
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in which it was ever pretended, that one House of Representatives 
could bind another to pursue any particular course, respecting the 
election of its members. That the constitution had decided the 
point. In the third section, chapter 1st, part 2d, of that instrument, 
it is said *the House of Representatives shall be the judge of the re- 
turns, elections, and qualifications of its own members, as pointed 
out in the constitution ;' — ' and shall setde the rules and orders of 
proceeding in their own House.' That the 'rules and orders' of 
one House were never considered as binding upon another ; on the 
contrary, at the commencement of the first session, the House al- 
ways forms and adopts its own rules and orders. Sometimes, for- 
mer rules are adopted ; but the very circumstance of their being 
adopted, shows that they are not considered binding before their adop- 
tion. It was acknowledged, that it is just, that the towns and sitting 
members, whose elections are contested, should have reasonable no- 
tice. In this case, they have had notice, and a fiill hearing ; the accept- 
ance of the report, therefore, will violate no principle of natural justice. 
As the facts are found, and it is ascertained that there was not a suf- 
ficient number of ratable polls, to entide the town to two representa- 
tives, the constitution must now control the House. Whether the 
House will inquire, is one question ; circumstances may render it 
expedient and proper not to make the inquiry — as unreasonable de- 
lay in forwarding a remonstrance, or want of notice to the parties in- 
terested. But after the parties have been heard, and the result of 
the investigation is made known to the House, it is too late to say 
that the House ought not to decide according to the facts and the 
constitution. 

As to the number of ratable polls returned to the committee of 
valuation, it was answered, that as Milton sent two representatives 
last year, the assessors might have returned a suflicient number to 
justify the proceedings of the town ; or there might have been more 
ratable polls there, last year, than this. That if the committee on 
contested elections could not go behind the return of the selectmen 
and assessors, and ascertain the true number of ratable polls, fi'auds 
might be practised with impunity. That the method of inquiry, 
which is founded on the reason and nature of the thmg, and to which 
the committee had in this instance conformed, had been uniform 
since the adoption of the constitution, and was now, for the first time, 
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questioned. That there was no way of determining, which of the 
two representatives should retain his seat, if one were entitled to it; 
and that it had been the constant usage, in such cases, to vacate the 
seats of both. That there would be no departure from any princi- 
ple, which the House had heretofore adopted, in accepting the re- 
port ; inasmuch as the question turned merely upon the form of 
proceedings, by which this House were not bound, and which could 
scarcely be said to involve a principle. That the uncertainty and 
confusion, which were apprehended from the acceptance of the re- 
port, could not follow, because all tribunals occasionally change their 
forms of proceeding ; but while they adhere to the principles and 
spirit of the laws, under which they act, no confusion is experienced, 
or to be dreaded. That the evils which are predicted, as the neces- 
sary consequence of accepting this report, are rather to be anticipat- 
ed from the violation of the fundamental principles of the constitution, 
and a disregard of the maxims of justice, of equity, and of our ances- 
tors. 

After the report was accepted, and the seats of the members, re- 
turned from Milton, declared vacated, 

Mr. Holmes moved, that a new precept be issued to the town of 
Milton to choose one or more representatives to this House : and 
he cited the case of Amherst in 1780, in which a new precept was 
issued, in a case of illegal election. 

Against this motion, the constitution was quoted, which provides, 
that " the members of the House of Representatives shall be chosen 
annually in the month of May, &c." It was said, there are no ex- 
ceptions to this provision, except what are found in the constitution 
itself — And all the exceptions, there found, are in the sixth chapter, 
and include only cases of election or appointment of members to 
offices, the accepting of which operates as a resignation of their seat 
in the House. In such cases, the constitution provides that " the 
place so vacated, shall be filled up." 

Mr. Holmes's motion was lost. 

Mr. Cannon then moved, that the committee on the pay-roll be 
directed to make up the travel and attendance of the gendemen re- 
turned as members from Milton, to the day on which their seats were 
declared vacated, inclusive. 

This motion was lost. 
18 
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DRESDEN. 

The Election of a Member, at one Meeting, cannot be superseded, by an Election of another, 

at a second Meetings — Notice of Town Meeting. 

The election of Nathaniel Benson, as a representative of the town 
of Dresd«i, was contested by Edmund Bridge, and others,* for rea- 
sons which appear by the following report of the committee on elec- 
tions, made the eighteenth day of June, and accepted the same day,^ 
namely : 

'' A meeting of the inhabitants of said town, legally warned, was 
held on the seventh day of May, last past, for the choice of a repre- 
sentative to the General Court, at which meeting, Greorge Houdlette 
was declared, by the selectmen of said town, to have a majority of 
the votes and to be duly elected. There was no evidence before 
the committee that there was any illegality or irregularity in the elec- 
tion of said Houdlette. 

It is not pretended that said town has a sufficient number of ratable 
polls to entide it to two representatives ; but, after the meeting afore- 
said, two of the said selectmen [at the request of several persons who 
were dissatisfied with the proceedings at that meeting,] issued a war- 
rant to warn another meeting of said inhabitants, to be held on the 
sixteenth day of May last, for the purpose of choosing a representa- 
tive from said town. The warrant for calling the meetmg last afore- 
said, was posted up in said town.only seven days before the said six- 
teenth day of May, and no other notice was given of said meeting. 
There was a vote of said inhabitants of Dresden, passed soon after the 
incorporation of said town, that fourteen days notice should be given of 
all future meetings of said town for the choice of town officers, govern- 
or, senators, representatives, &c., and that said vote has at all times 
been observed until the present instance. At said meeting on the 
sixteenth day of May last, votes were thrown promiscuously on the 
selectmen's table, without regularity or order, and without being called 
for. Said votes were sorted and counted by the said selectmen ; but 
the selectmen did not, and would not declare for what purpose said 
votes were given in. The record in the town book is as follows, viz: 
" fifty-nine votes were brought in, without being called for, for repre- 

133.J. H.Sl. s Same, 222. 
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sentative, for Nathaniel Benson, and one for George Houdlette." 
The said selectmen did not, at said meeting, declare the said Benson 
to be chosen as representative from said town. 

On these facts the committee unanimously report, that the said sup- 
posed election of the said Nathaniel Benson was utterly void, and 
that he is not entitled to a seat." 



WOBURN. 
Town Paupers are not Ratable Polls. 

The election of John Wade, returned a member, (being the sec- 
ond chosen) from Woburn, was contested by Wyman Richardson, 
and others, on the groimd that the said town was not entitled, by the 
number of ratable polls therein, to send two representatives.* 

The committee on elections made the following report, in this 
case, namely : 

" The election is contested on the ground, that the town of Woburn 
did not contain a sufficient number of ratable polls to entide it to two 
representatives. A majority of the assessors of said town have pro- 
duced a list of the persons they considered to be ratable polls, con- 
taining three hundred and ninety-four names. Among these are the 
names of nineteen persons, all of whom, the committee are unani- 
mously of opinion, are not ratable polls, within the meaning of the 
constitution ; and in addition to said nineteen, there are contained, on 
said list, the names of three persons, who are town paupers, which 
the committee unanimously consider not to be ratable polls. If the 
three town paupers should be considered to be constitutional ratable 
polls, the town of Woburn, at the time of the aforesaid election, did 
contain 375 ratable polls, or just sufficient to entide it to send two 
representatives. If the three town paupers are rejected, the town 
contained only three hundred and seventy-two ratable polls, being 
three short of the number required by the constitution to entitle said 
town to send two representatives. 

On the above facts the committee are unanimously of opinion, and 
do report, that the supposed election of John Wade, Esq., at said 

33. J. 11.42. 
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WobunL,. QBiiie firsi Mondaj in May, now last past, was utterly void, 
Qud dac he is not entitled to a seat, and that the same be declared va- 

Hbs repcHt was recommitted, and <m the nineteenth of June, the 
committee ngain reported, as follows, yjz : 

'^ That, upon additicxial evidence beii^ submitted to them, they are 
unanimously of opinion, that the names of three ought to be consid- 
ered added, after the deductions made in the first report, and this 
without taking into consideration the town paupei^ ; therefore, that 
the town of Wobum did, at the time of the election of the said John 
Wade, Esq., contain three hundred and seventy-five ratable polls, 
and that he is entitled to his seat. " 

The report was accepted.' 



THOMASTOWN, RANDOLPH. 

[The elections in these towns were contested on the ground, of a 
deficiency of ratable polls, and the seat of one member in each of 
them vacated.] 



ELLIOT. 

[The election in this town was contested on the ground, of a defi- 
ciency of ratable polls, and confirmed.] 



cape ELIZABETH, WESTFIELD, ANDOVER, UXBRIDGE, LIMINGTON. 

[The elections in these towns were contested on various grounds, 
stated in the remonstrances against them, which the committee re- 
ported were not sustained by evidence, and the elections were there- 
fore confirmed.] 

» 33. J. H. 233. 
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WRENTHAM, FALMOUTH, STANDISH, BUXTON. 

[The elections in these towns were contested,, and the considera- 
tion thereof referred from the May session to the next : at which, no 
further action upon them appears to have been had.] 



SUTTON. 

A Town, entitled to send three Representatives, voted to send /our, and proceeded to elect 
four, at separate ballotings : The Election of the last chosen was adjudged void, and a 
question raised as to the validity of the Election of the three first chosen. 

The election of Josiah Stiles, Jonas Sibley, Darius Russell, and 
Abijah Bumap, members returned from the town of Sutton, was con- 
tested by Asa Goodale and others, on the ground, that the said town 
did not contain a sufficient number of ratable polls to entitle it to four 
Representatives, and that the vote of the town to send four was illegal.* 

On the ninth of June, the committee on elections made the follow- 
ing report thereon,* which was accepted, viz: 

" A meeting was holden in said town, on the fourth day of May, 
now last past, when it was voted to send four representatives to the 
present General Court, and accordingly the town did proceed to 
choose, and did choose four representatives, at four separate ballot- 
ings, under the same warrant, and on the same day. At the first 
ballot, Josiah Stiles, Esq., had a majority of the votes and was de- 
clared chosen ; at the second ballot, Jonas Sibly had a majority of 
the votes and was declared chosen ; at the third ballot, Darius Rus- 
sell, Esq., had a majority of the votes, and was declared chosen ; and 
at the fourth ballot, Abijah Bumap had a majority of the votes and 
was declared chosen. The committee find, that the town of Sutton 
at the time of said election .did not contain 825 ratable polls, but that 
it did contain over 600 ratable polls. Wherefore the committee are 
unanimously' of opinion, and do report, that the supposed election of 
Abijah Bumap, as a representative of said town, on the said fourth 

>S3. J. H.31. s Same, 146. 

3 A memorandam on the report, in the hand-writing of the chairman of the committee; 
states, that, " the committee were not unanimous, respecting the election of the said Stiles, 
Sibley, and Russell/^ 
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day of May, was altogether void and of no effect, and that he is not 
entided to a seat.'' 

On the twelfth of February, the report in this case was recom- 
mitted by the following vote, viz :* 

** Whereas it appears from the report of the committee on con- 
tested elections, that the town of Sutton, m the county of Worcester, 
at a meeting holden on the fourth day of May last, did vote to send 
four representatives to the present General Court, and accordingly 
did choose four representatives, at four different ballotings, under the 
same warrant and on the same day : that at the first balloting, Jo- 
siah Stiles, Esq., was declared chosen — at the second balloting, Jo- 
nas Sibley, Esq., was declared chosen ; at the third balloting, Darius 
Russell, Esq., was declared chosen ; and at the fourth balloting, 
Abijah Bumap, Esq., was declared chosen : 

And whereas it further appears from said report, that the town of 
Sutton did not contain, at the time of said election, the number of 
eight hundred and twenty-five ratable polls, being the number re- 
quired by the constitution of this Commonwealth, to entide it to send 
four members : in consequence of which the said committee did re- 
port, that the supposed election of Abijah Bumap was altogether 
void and of no effect ; but did not report their opinion as to the sup- 
posed election of Josiah Stfles, Jonas Sibley, and Darius Russell, 
who now hold seats : Therefore, ordered, that the report of the com- 
mitte on elections, respecting the election of the members from Sut- 
ton, be recommitted to the same committee, with instructions to re- 
port their opinion as to the right of said Josiah Stiles, Jonas Sibley, 
and Darius Russell, to seats in this House." 

The committee do not appear by the journal to have made any 
report in pursuance of the above order, but the order has the follow- 
ing memorandum on it, signed with the initials of the chairman, viz : 

" The committee did not report in respect to the three first rep- 
resentatives, in consequence of the law having passed inflicting pen- 
alties upon towns sendmg more than a constitutional number of repre- 
sentatives." 

[The law referred to, is the stat. of 1812, c. 135, which was re- 
ported and twice read in the House, the same day the committee 
reported in the above case, but was not enacted until Feb. 27. 1813.] 

» 33. J. H. 438. 
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COMMITTEE ON ELECTIONS. 



Messrs. Nicholas Tillinghast^ of Taunton, CharksDavis^ of Boston, 
Jacob Reevesj of East Sudbury, Oliver Crosby of Brookfield, 
Jarius Ware^ of Wrentham. 



ROXBURY. 

When an Election is not free, it is void. 



The election of Abijah Draper, Crowell Hatch, William Brew- 
er, and Lemuel Le Baron, members returned from the town of Rox- 
bury, was contested by Thomas Williams and others,* for the follow- 
ing reasons alleged in their remonstrance, viz : 

1. That the meeting for the choice of representatives in said town 
was not notified according to law, or the accustomed manner of 
warning town-meetings therein : 

2. That a motion being made and seconded, in the meeting, that 
the town should send but two representatives, the selectmen refused 
to put the question or to suffer debate thereon : and 

3. That the meeting was conducted with a degree of violence and 
disturbance, utterly inconsistent with the freedom of debate and of 
elections — subversive of the rights of the citizens, and of the most 
dangerous and fatal example. 

The election was supported by a memorial of Samuel Gore and 
odiers,' in which they allege that the statements in the remonstrance 
were totally groundless, and that in their opinion, the selectmen con- 
ducted the said meeting in a constitutional and impartial manner. 

The facts in the case are stated in the following report of the com- 
mittee on elections, which was made on the tenth of June, and ac- 
cepted the next day, by a vote of 169 to 73, viz : 

» 34. J. H. 36. * Same 61. 
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"A town meeting for the * choice of one or more meet person or 
persons to represent that town in this General Court/ was holden 
on Wednesday the twelfth day of May, now last past, pursuant to 
warrants issued hy the selectmen, purporting to be dated the fifth 
day of the same May. These warrants were delivered to the con- 
stables from the fifth to the ninth, and were all returned on the tenth 
of the same month. Most of the notifications (all of which were 
printed) were left at the houses of the inhabitants in each parish, on 
Monday the tenth. 

The conmiittee further report, that notice of the meeting was very 
generally given in a manner as aforesaid, and it was fully attended. 

By a law of the Commonwealth, passed twenty-third March, 1786, 
it is enacted, that the manner of summoning the inhabitants to a town 
meeting shall be such as the to^ shall agree upon. It does not 
appear on the records of Roxbury, that that town has ever passed a 
vote, establishing the manner in which its meetings should be called ; 
and upon investigation, there did not appear any uniform usage in 
said town as to the manner. It did appear, that in the greater num- 
ber of instances, the inhabitants have had seven days' notice at the 
least ; but in several instances within the last ten years, the warrants 
have been dated, and the notifications served quite as late before the 
meeting as in the present instance. 

There being neither vote nor usage in the town establishing the 
method of calling and warning its meetings, the committee were left 
to decide if reasonable notice were or were not given : and the opin- 
ion of the committee is, that in the circumstances of the case, the 
notice was reasonable, and that the first allegation in the remonstrance 
is not supported. 

The committee further report, that immediately after the warrant was 
read, and the meeting was opened, the selectmen informed the inhabit- 
ants, that the town contained a sufiicient number of polls to entide it to 
send four representatives, and called on the voters to bring in their votes 
for fi*om one to four — ^that immediately a motion was regularly made 
and seconded, that the * town should send two representatives and no 
more' — ^that for several days previous to the meeting, the expense, 
to which the town might be subjected by sending its full number of 
representatives, had been a subject of conversation, and that seve- 
ral of those, who had a wish to lessen the number and the expense, 
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came to the meeting with an intention of making, or causing a motion 
to be made, to that effect ; and to support the motion, by demonstra- 
tions resulting from calculations of the saving to the town by sending 
two instead of four, and by arguments derived from other sources. 
f The conmiittee further report, that previous to the town meeting, 
the selectmen met and determined they would not put any motion as 
to the number the town would send, and that they would not permit 
any debate on such motion — and this determination was not made 
known to the inhabitants, until the day of the election, and in the 
manner hereinafter set forth. 

The committee also report, that as soon as the aforesaid motion 
was made by Mr. Ebenezer Bi^bee, and seccmded by others, the 
chairman of the selectmen said — ^ that motion cannot, ' or ^ shall not 
be put.' Several asked why ; when Gen. Heath rose, and, address- 
ing the chairman, observed the motion could not be dispensed with 
— ^when he was interrupted by the selectmen, some of whom said 
the motion would not be put, and the chairman read to the general, 
part of the constitution, to convince him, that the selectmen had a right 
to regulate and govern the meeting, and then said the voters were to 
bring in their votes for from one to four representatives, and that the 
sense of the town could be taken in that method better than any 
other, and that was the way on which they had determined ; and the 
chairman added, that they were ready and willing to take the conse- 
quences, if they were wrong. Gen. Heath insisted with earnestness, 
on the right of the people to debate the question, and objected to 
the method the selectmen pointed out. He was opposed with 
warmth by some of the selectmen, who denied the right to debate, 
and insisted on their method, when the general desisted from any 
further attempt to speak on that motion. He was followed by Capt. 
Jonathan Dorr, who also claimed for himself, and his fellow-citizens 
present, the right of debating and deciding the motion in the usual 
manner ; and produced a paper containing calculations to demonstrate 
to the town the additional, and, (as it appeared to him,) useless ex- 
pense, to be incurred by sending four representatives, when he was 
told by one of the selectmen, that his calculations were founded on 
the expenses of 1811, and that 1811 had nothing to do with 1813. 
The selectmen and others declared him out of order, and the chair- 
man observed they came there to vote, and not to debate ; and re- 

19 
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peated the caD to bring in votes for from * one to four, * Mr. Dorr 
insisted on his right to speak, with earnestness, declaring he had a 
right to be heard, and he would be heard — and the selectmen persist- 
ed in the denial, and insisted on their right of regulating and govern- 
ing the meeting in the way they had determined, with much warmth ; 
when there was a cry from the body of the hall of ' out with him — 
down with the peace party. ' Great confusion and much hustling and 
crowding took place, particularly in the centre of the hall. Sticks 
were raised, whether for offence or defence, or both, the witnesses 
could not determine. Two men were seen having each other by 
the collar, and a violent scuffle ensued between them and others. 
Pending this riot, several leaped from the windows, and many left 
the hall by the doors. Several retired to remote parts of the hall to 
prevent bemg involved in the turmoil : of these was Gen. Heath, 
who retired, as 'for an asylum,' to the selectmen's box, and was by 
one of them assisted over the railings — ^and took his seat 'on the 
right, and in the rear,' of the selectmen. The confusion still con- 
tinuing, a motion was made by David S. Greenough, Esq., for the 
meeting to be adjourned until the next Monday, (the 17th,) which 
was seconded by others, and refused to be put by the selectmen, one 
of them assignmg as a reason, that there were votes in the ballot 
boxes. 

The committee further report, that debate on Mr. Bugbee's mo- 
tion was prevented in manner aforesaid, but that no assault or vio- 
lence to the person of Capt. Dorr, was offered either by the select- 
men or any others — ^that the selectmen were very loud and frequent 
in their calls on the peace officers, and for order. The committee 
also report, that a majority of the selectmen, from the time Gen. 
Heath was prevented speaking in manner aforesaid, until after the 
motion for an adjournment was made and refiised to be put, were un- 
der the influence of much passion ; that one of them, in a very angry 
and threatening manner, shook his fist in the face of Thomas Wil- 
liams, Jr., Esq. ; and three of them faced to the rear, towards Gen. 
Heath, while he was sitting quietly, and shook their fists and hands 
near his face, in an angry manner, exclaiming, ' General, this is your 
doing ; this is your peace party. ' 

The committee ftirther report, that at the choice of representatives 
by said town the last year, a motion to send two was then made, and 
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the selectmen refused to put the question, and suggested the same 
method for deciding it they did this year ; and the motion and sug- 
gestion then passed without further notice. 

The committee further report, that the confusion and difficulty 
arose from the refusal of the selectmen to put the motion of Mr. 
Bugbee in the usual form, and from their denying the voters the 
right of debate ; and that several left the meeting from fear of being 
personally injured ; that others left it in disgust ; and that several, 
who remained, refused to vote, being also disgusted at the proceed- 
ings, considering them unconstitutional and illegal. The selectmen, 
however, received ballots from those present, who chose to vote, 
counted them, and declared the four sitting members chosen. 

The committee further report, that it has been decided by a for- 
mer House of Representatives, in effect, that the right of sending 
representatives is corporate, vested in towns ; and the right of choos- 
ing them, that is, of designating the individual or individuals, to be 
the representative or representatives of a town, is personal, and vest- 
ed in those qualified by the constitution to vote for representatives. 
The same principle is recognized and settled by the Supreme Judicial 
Court, in a late decision made on a question submitted, and on which 
their opinion was required, by a former House of Representatives : 
so that the principle must not only be considered as settled by the 
practice of the House of Representatives, but it is the established 
law of the land. 

The warrant in this case was for the purpose of choosing one or 
more representatives ; and whether the town would send one, two, 
three or four representatives, or not send any, might have been ques- 
tions, each of which, the corporators, or the legal voters in town af- 
fairs, were to decide ; and to decide after reasonable debate and fair 
discussion, if any such debate or discussion were offered. It does 
appear to the committee, that by our constitution and laws, the right 
of such debate and discussion cannot be denied, or the exercise of 
it prevented, without trampling on both. 

The committee would further remark, that waving, for the pres- 
ent, aU consideration of the selectmen of Roxbury having refused 
to hear debate on the motion to send two representatives, the mode 
they enjoined on the voters to pursue is highly objectionable. The 
motion before the town was, to send two representatives, and no 
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Wobum, on the first Monday in May, now last past, was utterly void, 
and that he is not entitled to a seat, and that the same be declared va- 
cated." 

This report was recommitted, and on the nineteenth of June, the 
committee again reported, as follows, viz : 

" That, upon additional evidence being submitted to them, they are 
unanimously of opinion, that the names of three ought to be consid- 
ered added, after the deductions made in the first report, and this 
without taking into consideration the town paupers ; therefore, that 
the town of Wobum did, at the time of the election of the said John 
Wade, Esq., contain three hundred and seventy-five ratable polls, 
and that he is entitled to his seat. " 

The report was accepted.* 



THOMASTOWN, RANDOLPH. 

[The elections in these towns were contested on the ground, of a 
deficiency of ratable polls, and the seat of one member in each of 
them vacated.] 



ELLIOT. 

[The election in this town was contested on the ground, of a defi- 
ciency of ratable polls, and confirmed.] 



CAPE ELIZABETH, WESTFIELD, ANDOVER, UXBRIDGE, LIMmCTON. 

[The elections in these towns were contested on various grounds, 
stated in the remonstrances agamst them, which the committee re- 
ported were not sustained by evidence, and the elections were there- 
fore confirmed.] 

» 33. J. H. 233. 
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WRENTHAM, FALMOUTH, STANDI8H, BUXTON. 

[The elections in these towns were contested, and the considera- 
tion thereof referred from the May session to the next : at which, no 
further action upon them appears to have been had.] 



SUTTON. 

A Town, entitled to send three Representatives, voted to Bend four, and proceeded to elect 
four, at separate ballotings : The Election of the last chosen was adjudged void, and a 
question raised as to the validity of the Election of the three first chosen. 

The election of Josiah Stiles, Jonas Sibley, Darius Russell, and 
Abijah Bumap, members returned from the town of Sutton, was con- 
tested by Asa Goodale and others, on the ground, that the said town 
did not contain a sufficient number of ratable polls to entitle it to four 
Representatives, and that the vote of the town to send four was illegal.* 

On the ninth of June, the committee on elections made the follow- 
ing report thereon,* which was accepted, viz: 

" A meeting was holden in said town, on the fourth day of May, 
now last past, when it was voted to send four representatives to the 
present General Court, and accordingly the town did proceed to 
choose, and did choose four representatives, at four separate ballot- 
ings, under the same warrant, and on the same day. At the first 
ballot, Josiah Stiles, Esq., had a majority of the votes and was de- 
clared chosen ; at the second ballot, Jonas Sibly had a majority of 
the votes and was declared chosen ; at the third ballot, Darius Rus- 
sell, Esq., had a majority of the votes, and was declared chosen ; and 
at the fourth ballot, Abijah Bumap had a majority of the votes and 
was declared chosen. The committee find, that the town of Sutton 
at the time of said election ,did not contain 825 ratable polls, but that 
it did contain over 600 ratable polls. Wherefore the committee are 
unanimously' of opinion, and do report, that the supposed election of 
Abijah Bumap, as a representative of said town, on the said fourth 

1S3. J. H.31. s Same, 146. 

3 A memorandum on the report, in the hand-writing of the chairman of the committee^ 
states, that, " the committee were not unanimous, respecting the election of the said Stiles, 
Sibley, and Russell.'^ 
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men was the readiest which could be devised ; because, if the pre- 
liminaiy question had been taken separately, and it had been voted to 
send four representatives, yet if votes had afterwards been given for 
two only, the town would have had only two representatives ; so if the 
town had voted to send two representatives, and the votes had been 
given for four, four would have been legally chosen, as a majority 
voting for four could, in effect, rescind the previous vote. So that 
a preliminary vote on the number to be chosen could be of no ser- 
vice, and might lead to confusion and trouble. 

It was further said, that the mode which the selectmen adopted 
was the least objectionable, because some of the electors might not 
choose to vote openly on the question how many should be chosen, 
and it is the policy of the law to enable electors to act freely, and 
without bias from fear or favor : And as no corrupt intention was 
proved upon the selectmen, the town ought not to be disfranchised 
for their mistake, even allowing that they had mistaken the proper 
course, in regard to the manner of ascertaining the sense of the town 
on the number of representatives to be elected. 

It was also said by one of the gentlemen, whose seats were in 
question, that the town of Roxbury had a right to send four repre- 
sentatives, and that the constitution requires of every town which has 
the right, that it exercise that right — and that the selectmen could 
not take away the rights of the town, and were justifiable in their re- 
fusal to become accessary to any attempts of others to take them 
away. 

On the other hand, it was said that the constitution is not impera- 
tive as to the choice of more than one representative, but leaves it 
to the discretion of the town : And even the right to choose one is 
a corporate right, and the duty, if it may be so called, of choosing 
one or more, is a corporate duty. The right is to be exercised and 
the duty performed by the corporation. According to the Supreme 
Judicial Court, " the right of sending representatives is corporate, 
vested m the town ; and the right of choosing them is personal, vested 
m the legal voters : because the right of sending a representative is 
corporate, if the town by a legal corporate act vote not to send a 
representative, none can be legally chosen by a minority dissenting 
from that vote. " * It was said to follow of necessity from this opinion, 

1 7. Mass. Rep. 526. Ante, pp. 108, 110. 
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that if the town of Roxbury had voted to send only two representa- 
tives, four could not have been afterwards elected, unless the vote 
had been formally reconsidered. This, it was said, was a complete 
answer to the suggestion, that the preliminary vote would be rescinded 
by the ballots being given for more than the town had voted to choose, 
and also showed that the selectmen, if they refused to put Mr. Bug- 
bee's motion, for the reason suggested by the member returned from 
Roxbmy, acted under an entirely false and erroneous impression. 
The corporation alone was competent to decide whetlier to exercise 
its corporate right at aU, and how to exercise it. 

This doctrine, it was said, was further confirmed by a statute pass- 
ed April 20th, 1781, and now repealed, which required the select- 
men to call meetings in the month of May, for the purpose of choos- 
ing one or more representatives, agi*eeably to the constitution — and 
also by the phraseology of the statute of 1795, c. 55, now in force ; 
by which it is enacted, * that the inhabitants of every corporate town, 
having a right to choose a representative or representatives in the 
Legislature of this Commonwealth, shall be convened for that pur- 
pose,' &c. 

It was asked, who is to determine the number to be sent ? Neither 
the constitution nor the law has given this power to the selectmen. 
It must, therefore, reside in the corporation, and be exercised by the 
corporation. 

In answer to the argument, that the number voted for, by the ma- 
jority voting, would be the number which the town chose to send — 
that the votes would determine the question — it was said, that be- 
sides the embarrassment, unfairness, and confusion, pointed out by 
the committee, in the report, it was evident, that it never could be 
ascertained, that the town, after a full hearing and discussion of Mr. 
Bugbee's motion, would have determined, in any manner, to have 
sent four representatives ; and above aU, it was demonstrable, that 
the method adopted and enforced, by the selectmen, was fallacious. 
Suppose 300 electors give in their ballots ; 100 vote for A, B, C, 
and D ; 100 vote for A and B ; and 100 vote for C and D. Ac- 
cording to the selectmen's notion, two-thirds of the voters would 
be in favor of sending but two representatives, and yet each of 
the candidates voted for, would have two-thirds of the votes, and 
there would be no possible way, in which the selectmen, could legal- 
ly refuse to return the whole number to the General Court. 
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So if three-fifths, or any greater proportion of the voters, had 
wbhed not to send any representative, the method pursued by the 
selectmen would have enabled the smallest minority to make the 
choice, unless the electors present, instead of those who vote, should 
be taken into calculation ; in which case, might be seen the awkward 
and farcical exhibition (for example) of two hundred and ninety-nine 
members of a corporation, which contained six hundred electors, 
voting for three representatives, and the presiding officers, thereupon 
gravely determining that it was the vote of the town not to send any 
representative. 

But allowing, for argument's sake, that the plan adopted by the 
selectmen, would have led to a correct result, still it was urged, that 
their refusing to put a motion, which was proper in itself, and made 
at a proper time, and in a proper manner, was such an arbitrary, ille- 
gal, and unconstitutional act, as would vitiate all the subsequent pro- 
ceedings which were connected with it ; that it was an example, 
which it is the sacred duty of the Legislature to discountenance and 
condemn : that it rather befitted the conclave of a Spanish inquisi- 
tion, or the ' dumb legislation ' of a celebrated assembly in France, 
than the legally appointed meetings of the citizens of a free republic. 



ELLIOT. 

Under the statute of 1805, c. 26, if Selectmen are sworn, before they enter upon the exe- 
cution of the duties of their office, respecting eUctumtf it is sufficient. 

The election of Samuel Leighton and John Hammond, members 
returned from the town of Elliot, was contested by Joseph Ham- 
mond, Jr., and others,* for the reason stated in the following report 
of the committee on elections, viz : 

" The only objection, stated in said remonstrance against said elec- 
tion of said members, is, that the selectmen of said Elliot, were not 
sworn previous to their issuing their warrant for calling the town, 
meeting, at which the said Leighton and Hammond were chosen on 
the 3d day of May last. But the committee, on examination, find 
that the said selectmen were duly sworn oh the said third day of 

1 M. J. H. 53. 
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May, previously to their opening the meeting m said town, for the 
choice of representatives — ^which, in the opinion of the committee, 
was in due season. 

Wherefore the committee ask leave to report, and do report, that 
the said Samuel Leighton and John Hanmiond, Esquires, are entit- 
led to seats in this House." 

The report was accepted.* 

Note. This report and decision give a construction to the stat- 
ute ofl805, c. 26, which, if not warranted by the letter, is conform- 
able to its spirit. Tliis is the only statute, which requires that select- 
men shall be under oath. By the 4th section, "the selectmen of the 
several towns, districts, &c.," are required, "before entering on the 
execution of their office, to take an oath, or affirmation, before some 
justice of the peace, or clerk of the town, &c., faithfully to discharge 
the duties of their office, respecting all elections and the returns 
thereof." 

This statute is entitled "an act in addition to the several acts reg- 
ulating elections," — and the oath prescribed for selectmen, it will be 
observed, relates exclusively to their " duties respecting elections, 
and the returns thereof." Taken strictly, the statute doubtless re- 
quires that they shall be sworn before they proceed to act in their of- 
fice at all. But as they have many duties which they do not per- 
form on oath, no good reason can be assigned, why they should not 
be able to discharge them, without first being sworn to the faithful 
performance of others. The House, therefore, gave this construc- 
tion to the statute — ^that selectmen, before they enter on the execu- 
tion of the duties of their office respecting elections, must be 
sworn. 

In this case, the warrant was issued for calling the meeting, before 
the oath was administered to the selectmen : but a defective warrant 
would not be cured by the selectmen's oath of office. It stands on 
the town record, and, if illegal, vitiates all the proceedings of the 
meeting. In framing and issuing a warrant, there is no room for the 
partiality or corruption of selectmen to operate, and yet evade the 
law. For this purpose, therefore, there seems to be no more reason 
that they should be under oath, than that an attorney should be under 
oath in order to frame a writ and declaration. Far otherwise is it, 

1 34. J. H. 98. 
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■ 

when they preside at elections, judgQ of the qualificaticxi of electors, 
and make returns. 



CHARLESTOWN. 
Members returned, must be voted for by a majority of the Electors who vote at the choice. 

The election of David Goodwin, Thomas Harris, William Aus- 
tin, and John Soley, members returned from the town of Charles- 
town, was contested by Abner Rodgers and others, on the ground, 
that illegal votes were received, and that it did not appear that the 
members returned, had a majority of the votes given in, at the said 
election.* 

On the eleventh of June,' the committee on elections made the 
foUowing report in this case,* viz : 

"At a meeting of the inhabitants of said town, duly notified and 
warned, on the third day of May now last past, for the choice^of 
representatives, the selectmen called upon the qualified voters to 
bring in their votes for five persons, to represent said town in this 
General Court. After the poll was closed, the selectmen proceeded 
to sort and count the votes, and made declaration that they were as 
follows : — ^For David Goodwin, 322 votes ; Thomas Harris, 322 ; 
William Austin, 321; John Soley, 321; Daniel Tufts, 319; Jo- 
seph Miller, 320; Joseph Hurd, 320; Nathaniel Austin, Jr., 320; 
Joseph Tufts, 320 ; Timo% Walker, 318; Timodiy Thompson, 
1 ; Elias H. Derby, 1 : and the selectmen also declared, that the 
said David Goodwin, Thomas Harris, William Austin, and John 
Soley, were chosen. 

The committee ascertamed by testimony, and by the agreement 
of the parties, that the selectmen obtained the above result by addmg 
together all the above numbers, which made 3205, and dividing that 
aggregate by five, the number of persons to be voted for as repre- 
sentatives. It appeared, therefore, by this mode of calculation, that 
there were six hundred aud forty-one electors who voted. The se- 
lectmen assumed this last number as the true number of electors, 
and finding that three hundred and twenty-one was a majority of the 
assumed number, made the declaration before stated. 

1 34. J. H. SS. * Same, 129. » Same, 134. 
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The committee ako ascertained, by full and satisfactory evidence, 
and by the agreement of parties, that a number of electors gave in 
ballots, having on them a less number of names than five, and that 
there were sixty-five names, a part of the above aggregate, given m 
on ballots, containing a less number than five — ^that there were six 
hundred and twenty-eight full ballots, that is, ballots containing five 
names each, which were given in by six hundred and twenty-eight 
electors — ^that there were two ballots given in by two electors, con- 
taining two names only on each ballot. The four names, thus given 
in, deducted fi*om sixty-five, leave sixty-one names to be accounted 
for, which were borne on ballots containing less than five names each. 
The necessary result of calculation is, that those sixty-one names 
could not have been voted for by a less number of electors than six- 
teen. Adding, then, to the number of electors who voted with full 
ballots, to wit, 628, the number who must have voted with ballots 
containing less than five names, to wit, 18, the result is, that 646 
electors, at least, actually voted at the choice of representatives by 
the town of Charlestown, on said third day of May ; of which num- 
ber 324 are necessary to make a choice. And inasmuch as no one 
of the said sitting members had that number of votes, the committee 
are of opinion, and do accordingly report, that the said David Good- 
win, Thomas Harris, William Austin, and John Soley, Esquires^ 
are not legally chosen, and are not entitled to seats in this House, 
and that the same be declared vacated." 

When this report was taken into consideration, 
Mr. Harris contended, that the selectmen adopted the only method 
which would lead to a correct result. He said the sitting members 
had each a majority of the votes, though not a majority of the bal- 
lots. He thought those electors, who were called upon to vote for 
five persons to represent the town, and who voted only for one, 
waved four-fifths of their right, and ought to have credit only for the 
remainder, in making up the result. The same principle would ap- 
ply to those, who voted for more than one, and less than five. 

Mr. H. said he understood the committee to have determined the 
choice by ballots instead of votes. To show that this was a falla- 
cious mode he stated the following case : — 
Suppose 323 voters vote each for a list of five candi- 
dates, A, B, C, D and E. The aggregate number votes. 
would be . _ - - - 1616 
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Suppose 323 others vote each for only one, but for dif- 
ferent candidates ; viz. — 64 vote for F — 64 for G — 
64 for H— 64 for I— and 67 for K. - - 323 

As each of the first five candidates has 323 votes, and the others 
only 64 each, except K, who has 67 — or, as the first five have 1615 
votes, and the other five only 323 — it is clear, and will be allowed, 
that the first five have a majority of the votes, and are chosen. Yet 
they have not a majority of the ballots. They have, however, a ma- 
jority of 259 votes over F, G, H and I : and a majority of 256 over 
K. 

This, Mr. H. considered as conclusive, to show that the number 
of ballots is not the criterion, by which the question should be de- 
cided. 

Mr. D. Sargent, in reply, observed that the selectmen committed 
an error in adoptmg the number 5 as a divisor in this case. He said 
it might sometimes be diflScult to ascertain what the divisor ought to 
be ; but in taking the number of ballots as a rule to determine the 
choice, there could be no mistake. According to the gentleman's 
doctrine, that each of the sitting members had a majority of votes, 
and were therefore legally chosen, it would be easy to show, that 
cases might happen, in which a number of rival candidates would all 
have a majority of votes : for instance, 50 voters give in their ballots 
for five candidates each. A, B, C, D and E — and 50 others for four 
candidates each, F, G, H and I — the whole number of votes would 
be 450. Divide this number by 5, and the quotient will be 90. Of 
course, 46 would be said to make a choice ; and each of the candi- 
dates having 50 votes, they would all be declared chosen. 

As to the example put by the gentleman, in which he thought it 
so clear that the first five candidates would be chosen — it is true they 
would have a plurality of votes, or each of them a greater number 
than either of the opposite candidates ; but as 323 electors voted for 
one list, and 323 against it, or for the opposite list, how could it be 
said they had a majority ? K a plurality of votes is to make a choice, 
then a candidate having two votes would be chosen, though other 
candidates, however numerous, should be voted for, provided they 
had but one vote each. But if, as is probable, it is meant, by a ma- 
jority of the votes, that a certain number of candidates, on one list, 
had collectively a greater number of votes than certain other candi- 
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dates, on another list ; it would then follow that a large number of 
candidates, each having one vote only, would be chosen — ^while a 
smaller number of candidates, each having more than one vote, would 
not be chosen. In the Charlestown election, for instance, if 120 of 
the electors had voted for a list of five persons. A, B, C, D and E, 
and the remaining 526 electors had each voted for only one person, 
no two voting for the same, it would then be said, accordmg to this 
principle, that the list of five were chosen, because they had a ma- 
jority of the votes. If 300 of the electors had voted for a list of five 
each, and the remainmg 346 for another list of four each ; the five 
would also, in this case, be declared chosen, and the four not, accord- 
ing to the lastmentioned principle. But according to the rule adopt- 
ed by the selectmen, all the nine candidates, in the last instance put, 
would be elected. The whole number of votes would have been 
2884 ; this number divided by 5, would give a quotient of 576 and a 
firaction ; necessary to make a choice, 289 — ^which is a less number 
than any of the candidates had. A method, which leads to such 
absurdities, must be wrong. 

Mr. Reddington said he considered this case settled by the deter- 
mination of the House in 1809, in the case of the remonstrance of 
John Whiting and others, against the election of Messrs. Ware and 
Mann, who were returned as members from the town of Wrentham.* 
In that case, the two members returned, had a number of ballots con- 
taining both their names, and a number containing only one of their 
names. Another candidate's name was found on other ballots. The 
selectmen severed the names, where they found them on one ballot, 
before they counted the votes, so that the whole number of ballots, 
or persons voting, could not be ascertained. 

The members' seats were declared vacated, because it could not 
be known whether they were voted for by a majority of the electors. 

The present case is stronger than that ; for here the House know, 
that no one of the members, whose seats are in dispute, had such a 
majority. 

The report was accepted ; 163 in the afiirmative, 7 in the nega- 
tive. 

" The principle on which the House made its decision," in this 
case, seems to be simply this — ^diat members returned, must be voted 
for by a majority of the electors who vote at the choice. 

1 Ante, pp. 58; 59. 
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LYNN AND LTNNFIELD. 

Penons under contract for service are Ratable in the place where they are, bona Jidtf on 

the first day of May, in the execotioa of their contract. 

The election of Thompson BurriD, Asa T. Newhall, Richard 
Breed, Parker Mudge, James Hawkes, and Eleazer C. Richardson, 
members returned from the town of Lynn, and the district of Lynn- 
field, was contested by Amos Rhodes and others, on the ground that 
the said town and district, did not contain a sufficient number of rata- 
ble polls to entitle them to six representatives/ 

The consideration of this case was referred to the January ses- 
sion,* at which time, the committee on elections reported,' 

" That the only cause stated in the remonstrance against the elec- 
tion of the sitting members, is, that the said town and district, did 
not contain twelve hundred and seventy-five ratable polls, the consti- 
tutional number required, to entide the said town and district to elect 
six representatives. 

The remonstrants, in support of their allegation, insisted, that tran- 
sient persons, who came into said town and district a few days pre- 
vious to the first day of May last, and let themselves to labor there 
for a few months, and hnmediately after their service returned to 
their homes in other towns and other states, were not ratable polls. 
But, inasmuch, as the committee are of a different opinion, and as 
by adding all such cases to the number of undisputed ratable polls, 
the result will exceed the constitutional number — ^the committee re- 
port, that Thompson Burrill, Asa T. Newhall, Richard Breed, Par- 
ker Mudge, James Hawkes, and Eleazer C. Richardson, were duly 
elected members, and are entided to seats in this House." 

The report was accepted. 



MARBLEHEAD. 

QnettioD— whether Persons, in the Naval or Military Service of the United States, are 

Ratable Polls. 

The election of John Bailey, Joshua Prentiss, Jr., William 
Story, James Smith, Richard Prince, Jacob WiUard, and Samuel 

1 S4. J. H. 9. * Same, 153. s Same, 977. 
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W. Phelps, members returned from the town g[ MarUehead, was 
contested by John Hooper and others, on the ground, that the said 
town was not entitled, by the number of ratable polls therein, to send 
seven representatives.^ 

The remonstrance in this case was presented at the January ses-^ 
sion,' and on the twenty-fourth of February, the conmuttee on elec- 
tions reported there<Mi, as follows : 

^^ That a meeting of the inhabitants of said town, was bold^i oa 
the thirteenth day of May last past, for the purpose of choosing rep- 
resentatives from said town, to the General Court, at which meeting, 
the said inhabitants did choose, at one balloting, the members return^ 
ed as representatives of said town. 

In this case, the assessors of the said town, and the sitting mem* 
bers produced, before the committee, lists of all the persons in said 
town, whom they claimed as ratable polls, on the first day of May 
last. The said lists contained the names of sixteen hundred and 
fourteen persons. Respecting ninety-seven of the said names, the 
committee believe there can be no dispute ; and that they ought not 
to have been borne on the said lists ; that a further number of seven- 
ty-four are persons, who, on the first day of May last, were in the 
service of the United States, as seamen and soldiers, and who had 
enlisted before that day, and the greater part of whom still continue 
in said service. The committee, being of opinion, that such seamen 
and soldiers, were not ratable polls in said town of Marblehead, add- 
ed their number to the number of ninety-seven, above mentioned, 
making in the whole, one hundred and seventy-one names, to be de- 
ducted from the number claimed as aforesaid ; leaving the number of 
fourteen hundred and forty-three ratable polls in said town of Marble- 
head, on the said first day of May. And inasmuch as fifteen hun- 
dred ratable polls are required by the constitution, to enable any 
town to choose seven representatives in this House, and as the town 
of Marblehead did not contain that number, the committee are unan- 
imously of opinion, and do accordingly report, that the said supposed 
election of John Bailey, Joshua Prentiss, Jr., William Story, James 
Smith, Richard Prince, Jacob Willard, and Samuel W. Phelps, 
was void, and that their seats ought to be declared vacated." 

»34.J. H. 161. 8 Same, 377. 
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The report was read, and after debate thereon, it was ordered, that 
the subject subside for the present. 

Mr. Willard, of Marblehead, then submitted the following order, 
which was assigned for consideration the next day, and in the mean- 
time, committed to the committee on elections.* 

"Ordered, That the Justices of the Supreme Judicial Court be 
requested as soon as may be, to give their opinion on the following 
questions, viz : 

Whether citizens of the United States, belonging to any town in 
this Commonwealth, and having families, property, or their birth or 
legal settlement therein, by entering the military or naval service of 
the United States, either as officers, non-commissioned officers, or 
privates, do thereby become exempt from poll taxes ? and whether 
they thereupon cease to be * ratable polls,' within the intent and 
meaning of the constitution of this Commonwealth ? and whether a 
representation, predicated upon a competent number of ratable polls, 
including some of the above description, is unconstitutional? and 
whether the assessment and collection of taxes against such persons, 
provided the same be made without personal arrest, is unlawful or 
actionable ?" 

On the twenty-fifth of February, the report on the Marblehead 
election was again taken up, and the consideration thereof again or- 
dered to subside for the present. 

A conmiittee was then appointed, to consider, whether any and 
what provision ought to be made by law, to prevent from voting, 
those persons who have enlisted into the military service of the Uni- 
ted States, in towns in which such persons would not by the consti- 
tution and laws of the state, have a right to vote, if not so enlisted.' 
This committee do not appear to have made any report. 

On the twenty-eighth of February, the last day of the session, the 
committee on elections reported, that it was not expedient to submit 
to the Supreme Judicial Court the questions proposed by the mem- 
ber from Marblehead.^ 

» 34. J. H. 378 2 Same, 383. s Same, 405. 



18ia— 1814. 161 



SULLIVAN, SANFORD, STEUBEN. 

[The elections in the two first of these towns were contested, 
but there does not appear to have been any report or action of the 
House thereon. 

The election in Steuben was contested on the ground of a defi- 
ciency of ratable polls, and confirmed.] 



CASE OF DANIEL MERRILL, MEMBER FROM SEDGWICK. 

Question — as to the right of a Member, who has removed into another State, to retain 

his seat. 

Mr. Whitman, of Boston, moved, that a committee be appoint- 
ed, to inquire whether the Rev. Daniel Merrill, the member firom 
Sedgwick, in the county of Hancock, is entitled to hold his seat — 
he having, since his election, removed into the state of New Hamp- 
shire, and become an inhabitant of that state. The consideration of 
this motion was referred to the next day, at which time it was with- 
drawn by the mover.* [See the case of John Shepley, member 
firom Fitchburg, 1825-26.] 

I S4. J. H. 240, 245. 
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1814—1816. 



COMMITTEE ON ELECTIONS. 



Messrs. J^icholas Tillinghastj of Taunton, Jairus Ware, of Wren- 
tham, Oliver Crosby, of Brookfield, Charles Davis, of Boston, 
James Brown, of Lexington. 



DIGHTON. 

If votes sufficient to change or prevent a majority, are illegally received or rejected, the 
Election is void. — So if Electors vote twice and render the majority uncertain. 

The election of Leonard Hathaway, the member returned from 
the town of Dighton, was contested by William Baylies and others, 
on the following grounds, alleged in their remonstrance, viz : 

That the meeting was conducted illegally and fraudulently ; that 
the selectmen kept it open, one hour or more, after they had sorted 
and counted the votes, and during that period received several addi- 
tional votes : that they destroyed several votes : that after counting 
the votes, they returned them into the box, apparendy with an inten- 
tion of counting them again : that they rejected one legal voter : and 
that several persons put mto the box more votes than one. 

The committee on elections, on the eighth of June, reported on 
this case, as follows :^ 

"A town-meeting was legally holden in said town, on the ninth 
day of May last, for the choice of a representative to the present 
General Court — at which the selectmen of said town proceeded to 
receive votes, and did receive two hundred and fifty-four votes, and 
declared, that Leonard Hathaway, the sitting member, had one hun- 
dred and twenty-seven votes, and Nathaniel Wheeler one hundred 
and twenty-seven votes, and that there was no choice. 

The committee further find, that the selectmen received the vote 

» 34. J. H. 117. 
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of a Mr. Tubbs, and refused to receive the vote of one Ebenezer 
T. Lincoln, which was for Nathaniel Wheeler, on the apprehension 
that he had not the property required by the constitution, to entitle him 
to vote in said election. The committee are satisfied that Mr. Tubbs 
was not legally qualified to vote in the said election, he not having 
been a resident in said town for one year next preceding ; but they 
are of opinion, from an inventory of the property of said Lincoln ex- 
hibited, that he was constitutionally qualified to vote in the choice of 
a representative. 

The committee further find, that, on the declaration being made by 
the selectmen, that there was no choice, they proceeded again to re- 
ceive votes for a representative, which, on being sorted and counted, 
were for Leonard Hathaway one hundred and tliirty-six votes, and 
for Nathaniel Wheeler one hundred and thirty-four votes, and that 
Leonard Hathaway was declared chosen, ' if the meeting was le- 
gal.' The conamittee, however, have strong reasons to believe, 
from the depositions of sundry persons present at said meeting, that 
several persons voted twice, either intentionally or by mistake, at 
said last balloting, whereby it is rendered wholly uncertain whether the 
said Hathaway had a majority of the votes of the voters then voting 
in said election. And inasmuch as it is thus uncertain fi:om the forego- 
ing statement, whether a majority of the legal voters present at said 
meeting, and voting in said election, were for the said Leonard Hath- 
away — as well as for the reasons first stated* — ^tha committee ask 
leave to report, and do report, that the supposed election of the said 
Leonard Hathaway is void, and that he is not entitled to a seat, and 
that the same ought to be declared vacated." 

The report was accepted, by a vote of 99 to 8. 

Nathaniel Wheeler, the candidate voted for as abovementioned, 
then (on the same day) petitioned the House that he might be ad- 
mitted to a seat, on the ground, that he had been duly elected.* 

The committee on elections, to whom his petition was referred, 
reported at the January session following, that no evidence had been 
produced before them to show that the petitioner had been elected a 
member fi*om the town of Dighton, and therefore, that he have leave 
to withdraw his petition.^ The report was accepted. 

I See page 130, Western election. * 34. J. H. 118. ^ Same, 465. 
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SPENCER. 

Of residence, within the meaning of the ConstiUition. 

The election of James Draper, Jr., the member returned from 
the town of Spencer, was contested by Frederick Stowe and others,* 
on the ground, stated in the following report' of the committee on 
elections, which was made on the sixth of June, and accepted the 
same day, viz : 

^^ The only cause stated in the remonstrance against the election 
of the sitting member, is, that one Walton Livermore was permitted 
to vote at said election, who had not resided in said town one year 
next preceding, and that as said member had a majority of but one 
vote — ^if said Livermore had not voted, there would have been no 
choice. 

The committee find, that said Livermore removed from Dorches- 
ter to said Spencer, with his effects, on the seventh day of April, 
A. D. 1813 — ^that he tarried there eight days, entered into a copart- 
nership in trade, hired a house and store, procured provisions for 
housekeeping — that he was absent from said Spencer about one 
month after the 15th day of April, 1813, a part of the time in said 
Dorchester, and a part of the time in Boston, purchasing goods for 
his said store — that he then returned to said Spencer, and has resid- 
ed there ever since. And the committee are unanimously of opin- 
ion, that said Livermore had a constitutional right to vote at said 
election, and do accordmgly report, that James Draper, Jr., Esq., 
the sitting member, is entided to a seat." 

Note. By the constitution, chap. 1, sec. 3, art. 4 — "every 
male person, being twenty-one years of age, and resident in any par- 
ticular town in this Commonwealth for the space of one year next 
preceding, having a freehold, &c. — shall have a right to vote in the 
choice of a representative or representatives, for the said town." 

The words "resident," and "inhabitant," m the state constitu- 
tion, are supposed, generally, to have the same meaning. It is so at 
common law. The question often arises — ^what constitutes a resi- 
dent or inhabitant ? 

The opinion of the committee, which was confirmed by the 

1 35. J. H. 9. * Same; 102. 
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House, in the above case, comes precisely within the description of 
a resident or inhabitant, given by Judge Peters, of Pennsylvania, in 
the case of the United States vs. the Penelope — ^viz: "An inhabi- 
tant, or resident, is a person coming into a place with an intention to 
establish his domicile or permanent residence, and in consequence 
actually resides : under this intention, he takes a house, or lodgings, 
as one fixed or stationary, and opens a store, or takes any step pre- 
paratory to business, or in execution of this settled intention." — 2 
Peters' Admiralty Decisions, 450. 

The constitution provides, that a person shall be considered an in- 
habitant "where he dwelleth or hath his home." Walton Livermore 
was considered, by the committee and House, as dwellbg and hav- 
ing his home in Spencer, within the meaning of the constitution, 
from the 7th day of April, 1813, to the day of Mr. Draper's elec- 
tion. 



NANTUCKET. 

When a motion, " that the Town shall not send any Representative/' is regularly made 
and seconded in Town Meeting, the Selectmen are by law obliged to submit it to the 
discussion and determination of the Voters.— If they refuse so to do, and order the Vo- 
ters to bring in votes for a Representative or Representatives, the Election so made is 
void. 

The election of Micajah Gardner, returned a member from the 
town of Nantucket, was contested by William Coffin and others,* on 
the ground, that the selectmen at the meeting held in said town, for 
the choice of a representative, refused to put a motion regularly made 
and seconded, that the town should not send any representative, and 
that, in other respects, the meeting was conducted in an irregular, 
illegal and tumultuous manner. They also alleged, that it was not 
warned in the manner prescribed by a vote of the town, passed No- 
vember 18, 1725-6, and never since varied from, except in one or 
two extreme cases. 

The committee on elections made the following report in this case, 
on the eighth of June,' viz : 

» ?6. J. H. 14. « Same, 120. 
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" A meeting was holden in said [town, on the seventh day of May 
now last past, for the choice of a representative or representatives 
from said town to the present General Court — the proceedings at 
said meeting were orderly, until a motion was regularly made and 
seconded, that the town should not send any representative the pres- 
ent year, and several of the voters attempted to debate on that motion, 
which the selectmen, by their chairman, prevented, by declaring, that 
the meeting was not a meeting for debate, and that he could not re- 
ceive the motion nor permit any debate to be had thereon — ^alleging 
that the motion was not contemplated by the warrant nor by the law 
— and precipitately left his seat and ordered the voters to bring in 
their votes. This refusal and conduct produced a very considerable 
degree of excitement in the meeting ; the voters insisting upon their 
right to have the motion debated and decided, and the selectmen 
persisting in their refusal. The committee further report, that while 
the voters were insisting upon their rights as aforesaid, the chairman 
of the selectmen ordered the sheriff of said county to read the riot 
act, which was read by him accordingly; by which all the persons pres- 
ent were ordered to disperse. There were about 400 persons pres- 
ent in and about the house, in which the meeting was held, about 200 
of whom obeyed the command of the riot act. While the riot act was 
reading, and after it was read, the selectmen received and continued 
to receive votes, (which were given in a most singular manner, being 
handed from one to another, until they arrived at the ballot-boxes) 
and declared Micajah Gardner to be chosen by all the votes except- 
ing one. 

The committee further report, that the disorder and confusion, 
which took place at said meeting, are to be attributed solely to the 
unconstitutional and illegal refusal of the selectmen to sustain the mo- 
tion and hear debate thereon as aforesaid — and that there was no jus- 
tifiable cause for ordering the riot act to be read ; no riot existing at 
the time, nor any disorder, except what was produced by the conduct 
of the selectmen themselves. 

After the decisions of the House of Representatives,^ and of the 
Supreme Judicial Court,^ that the right to send a representative is a 
corporate right, vested in towns, which right, of course, it is at the 
option of a majority of legal voters present at a town-meeting for the 

* See page 143— Roxbury election. « 7 Mass. Rep. 626. Ante, p. 107. 
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choice of a representative, to waive or exercise — the committee can- 
not but express their surprise that the selectmen of Nantucket should 
have deprived the inhabitants of that town of that right. 

The sitting member was not present at said meeting, and had no 
concern in the transaction. 

From the above facts, evincing that the meeting aforesaid was con- 
ducted by the selectmen of said town in an unconstitutional and ille- 
gal manner, the committee report, that the supposed election of said 
Micajah Gardner as a representative from the town of Nantucket to 
this House, on the seventh day of May now last past, was utterly 
void and of no effect, and that his seat be declared vacated." 

The report was accepted by a vote of 95 to 6. 

An order was subsequendy passed, directing the committee on 
accounts to receive and allow Mr. Gardner's account for travel as a 

« 

member of the House.* 



DEDHAM. 

When a Member's qualification as to Property is questioned, the burden of proof is on the 

Remonstrants. 

The election of Erastus Worthington, one of the members return- 
ed from the town of Dedham, was contested by Samuel Swett and 
others, on the ground that he was not qualified in respect to property, 
as required by the constitution.' 

The committee on elections, at the January session, made the fol- 
lowing report,^ in this case, which was read and accepted, viz : 

" The only objection, stated agamst the said Worthington 's elec- 
tion, is, that he was not qualified according to the constitution, to sit 
as a member, not having, for one year preceding his election, been 
seised in his own right of a freehold of the value of one hundred 
pounds within said town, or any ratable estate, to the value of two 
hundred pounds ; but inasmuch as no evidence has been produced 
to the committee by said remonstrants shewing that he was not con- 
stitutionally qualified in that respect : the committee ask leave to 
report, and do report, that the said Erastus Worthington, Esq., was 
duly elected, and is entided to his seat." 

1 35. J. H. 144. s Same, 18. ' Same, 466. 



168 CONTESTED ELECTIONS. 



LANESBOEOUGH AND NEW A8HF0ED. 

Whes a District is authorized by statute to join with a Town in the choice of Representa- 
tives, the Inhabitants of the District are not entitled to vote in soch choice, unless they 
have been legally warned to attend a Meeting for that purpose : And where the statute 
does not direct the Selectmen of the Town to give notice of the Meetbg to the District, 
the qualified Voters of the Town may alone choose a Representative. 

The election of Henry Hubbard, returned a member from the 
town of Lanesborough and the district of New Ashford, was contes- 
ted hj the selectmen of New Ashford, and by Samuel H. Wheeler 
and others, on the ground, that at the meeting of the said town and 
district, for the choice of a representative, the votes of New Ash- 
ford were refused by the selectmen of Lanesborough. The seat of 
Mr. Hubbard was also claimed by Henry Shaw, who alleged him- 
self to have been elected by a majority of the votes given in at the 
said meeting.^ 

The committee on elections, at the January session, made the 
following report, in this case, which was accepted,* viz : 

"That by an act of this Commonwealth, passed the 26th day of 
February, A. D. 1781, a certain tract of land, called New Ashford, 
in the county of Berkshire, was incorporated into a district, by the 
name of New Ashford, and vested with all the powers of towns in 
this Commonwealth, that of sending a representative to the General 
Court excepted, " but for that purpose had liberty granted them to 
join with the town of Lanesborough," — ^that availing themselves of 
that liberty, the inhabitants of New Ashford joined with the town of 
Lanesborough, in the choice of a representative for said town and 
district, from the time of its incorporation, to the ninth of May last, 
without any objections from said town — ^that it was the practice of 
the inhabitants of said district, who were qualified to vote in the 
choice of a representative, to repair to Lanesborough, and give in 
their votes for a representative promiscuously with the legal voters of 
Lanesborough, till the year 1804 ; no warrant previously to that time 
ever having been issued by the selectmen of New Ashford to notify 
the voters therein of the meeting — ^that from said time to the present 
year, warrants have been issued for said purpose, and seasonable no- 
tice of the meeting used to be given by the selectmen of Lanesbo- 

>95.J. H. 11. sSame,4tO. 
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rough to the selectmen of New Ashford until the present year, when 
no such notice was given — ^that the practice has been for the select- 
men of both town and district to preside at said meeting, and both to 
sign the certificate of the person elected. 

The committee further report, that, pursuant to a warrant issued by 
the selectmen of Lanesborough, the qualified voters therein met on 
the second day of May last, for the choice of Representatives ; those 
of New Ashford met with them for the same purpose. The select- 
men of Lanesborough called for and collected the Lanesborough 
votes, and then handed the hat, with the votes therein, to the select- 
men of New Ashford, for them to collect their votes, but on being 
sorted and counted, there resulted no choice. A debate ensued on 
the expediency of voting agam, but the meeting was adjourned by 
the joint vote of the town and district, to the ninth day of May fol- 
lowing. 

The committee fiirther report, that on said day the town and dis- 
trict again met for the purpose aforesaid, and after the meeting was 
opened, and previously to the votes being called for, a gentleman of 
Lanesborough proposed to the meeting, that to avoid further difficul- 
ty, they should proceed and elect both of the candidates for repre- 
sentatives, who had the principal part of the votes of the former 
meeting. This proposition was objected to by several persons pres- 
ent, upon which the Hon. Mr. Hubbel, of Lanesborough, stated, that 
unless the proposition was acceded to, the votes of New Ashford 
should not be received and counted with the votes of Lanesborough 
in the choice of a representative, as the town of Lanesborough was 
determined to choose one by themselves, after which the district 
might choose another without opposition ; this declaration he said he 
made to the meeting, at the request of a number of gendemen of said 
town, among whom were the selectmen, who had previously agreed 
to pursue this course. The selectmen of Lanesborough then called 
for the votes of said town, which being sorted and counted, there 
were for Henry Hubbard, Esq., 106 votes, Henry Shaw, 88 votes, 
scattering, 5 ; they then declared Henry Hubbard, Esq., elected by 
a majority of 13 votes, and gave the hat, in which they were receiv- 
ed, to the selectmen of New Ashford, who collected their votes, and 
calling on the selectmen of Lanesborough to assist in counting them 
(which they refused to do) found for Henry Shaw, 41 votes, Henry 
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Hubbard, 4, scattering, 1 ; they then added the votes of town and 
district together, and declared Henry Shaw elected by a majority of 
13 votes, and thereupon made out a certificate of his election, and 
requested the selectmen of Lanesborough to sign it with them, which 
they also refused. 

The committee further report, that for want of information of the 
time of the meetmg in Lanesborough, no warrant was issued by the 
selectmen of the district to notify the voters therein, and no notice 
other than verbal was given them of the meetii^. 

The committee do further report, that they have examined the act 
giving liberty to said district to join with Lanesborough, m the choice 
of a representative, as well as other acts incorporating other districts 
with similar privileges ; and as it has been determined by the honora- 
ble Justices of the Supreme Court, that the right a town has of 
sending a representative is a corporate right, which decision has been 
recognized by this House, so the committee consider that the right 
of a district to join with a town in choosing one must also be corpo- 
rate, and the legal voters therein must exercise their privilege of vot- 
ing as members of their corporation. And as a corporation' cannot 
legally perform any corporate act unless its members are duly notifi- 
ed and convened, and it appearmg to the committee that the qualifi- 
ed voters in said district, at the meeting aforesaid, were not so con- 
vened, no warrant for notifying said meeting having been issued by 
the selectmen thereof, as before mentioned, consequently their votes, 
in the opinion of the committee, could not legally be received and 
counted at said election : — ^but as it appears that Henry Hubbard, 
Esq. had a majority of the votes of the qualified voters of the town 
of Lanesborough, duly notified and convened for the choice of a 
representative, on the said ninth day of May, as before stated — the 
committee ask leave to report, and do unanimously report, that the 
said Henry Hubbard, Esq. was duly elected, and is entided to his 
seat." 

Note. The Colony Charter, granted by Charles I., did not dis- 
tinctly authorize the freemen of "Massachusetts Bay," to elect rep- 
resentatives, but in general terms made it lawful for the governor or 
deputy governor and the assistants and fireemen assembled in General 
Court, or other court specially summoned for the purpose, to make 
ordinances and laws for settling fonm of government and magistracy, 
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and such officers as they might find ^'fit and necessary for said plan- 
tation." 

The colonial ordinances respecting representatives, which passed 
in 1636, '38, and '53, and were formed into one, in 1658, made it 
"lawful for the fireemen of every town to choose (by papers) depu- 
ties for the General Court." Then followed a provision — "No 
town shall send more than two deputies, and no town that hath not to 
the number of twenty fireemen shall send more than one deputy ; and 
such plantations as have not ten freemen shall send none, but such 
fi'eemen may vote with the next town, in the choice of their depu- 
ties, till this court take further order." The manner, in which the 
freemen of such plantations should be warned to meet with those of 
an adjoining town, is not directed in these ordinances. Nor does it 
very clearly appear, from any of the colony laws, how town meet- 
ings were warned. Nothing more definite and particular is to be 
found, than that it was the duty of the constables of eveiy town, to 
" call together their freemen," to give in their votes for magistrates." 

The province charter, granted by William and Mary, ordained 
that the Great and General Court or Assembly should "consist of 
the governor and council or assistants for the time being, and of such 
freeholders of the province, as should be elected by the freeholders, 
and other inhabitants of the respective towns or places." And each 
town and place was thereby " empowered to elect and depute two 
persons and no more, to serve for, and represent them respectively, 
in the said Great and General Court or Assembly." This charter 
also gave authority to the General Court, "from time to time, to di- 
rect, appoint, and declare, what number each county, town, and place, 
should elect and depute to serve for, and represent them respective- 
ly." By virtue of this authority, the General Court, in 1692, pass- 
ed an act, which contained the following clause — " That henceforth 
every town within this province, consisting of the number of forty 
freeholders, and other inhabitants, qualified by charter to elect, shall, 
and hereby are enjoined to choose and send one freeholder as their 
representative ; and every town consisting of the number of one hun- 
dred and twenty freeholders and other inhabitants, qualified as afore- 
said, or upwards, may send two such representatives ; and each town 
of the number of thirty freeholders and other inhabitants qualified as 
aforesaid, or upwards, under forty, are at liberty to send one or not. 
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And all towns under thirty freeholders, may send one to represent 
them, or join with the next town, in the choice of their representa- 
tives, they paying a proportionable part of the charge." — Stat. 4. of 
William and Mary, c. 19. 

The ratio of representation was subsequently altered, but no new 
provisions were introduced respecting the union of towns and dis- 
tricts in the choice of representatives. 

The statute of 4 William and Mary, cited above, also directed, 
that when the governor should see fit to convene a General Court, 
writs should issue from the secretary's office, directed to the sheriffs 
or marshab, commanding them to send precepts, to the selectmen of 
the several towns, to assemble the freeholders, &c., to elect one or 
more representatives, according to their numbers — and the select- 
men were directed to preside at the meetings, and to make return, 
under their hands. 

A previous statute, passed in the same year, had made it the duty 
of the constables of the several towns, to warn all town meetmgs, 
having a written order therefor from the selectmen. 

It does not appear, however, from the province laws, in what 
manner "towns under thirty freeholders" were to be warned, when 
they chose to "join with the next town in the choice of their repre- 
sentatives." 

But the Legislature, under the last charter, incorporated several 
new towns, "with all the powers, privileges and immunities of other 
towns, that of sending a representative to the General Assembly only 
excepted," In some instances, the new towns were to have no 
vote in the choice of representatives — as Belchertown, Shutesbury, 
and Colrain, incorporated in 1761. In others, aright was granted 
them to join with a contiguous town in the choice of a representa- 
tive — as Great Harrington, in the same year, Wilbraham, m 1763, 
and Fitchburg, in 1764. In these cases, the selectmen of the old 
towns, with which the new had liberty to unite, were directed to 
issue their warrant to the constables of the new town, requiring them 
to notify the inhabitants of such town, of the time and place of the 
meeting for the choice of a representative. 

In many instances, under the provincial charter, the Legislature 
incorporated districts, and invested them with all the powers of 
towns, except that of sending a representative. Some of these dis- 
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tricts were left entirely without a voice in the election of a repre- 
sentative — as Ware and Natick. Others had liberty ^-anted them to 
join for that purpose, with a neighboring town — as Oakham, Pepper- 
ellborough. South Brimfield, Stoughton, &c. In these cases, the 
statutes incorporating the districts, durected the mode in which they 
should be notified of the time and place of election. The mode was 
not uniform. In the majority of statutes, which have been examin- 
ed, the selectmen of the town were directed to issue a warrant to the 
constable of the district, requuing him to notify the inhabitants of the 
district. Some statutes directed the selectmen of the town to give 
notice to the clerk of the district, of the time and place of meeting, 
who was to set up notifications thereof in some public place in the 
district. Other statutes directed the selectmen of the town to give 
notice to the inhabitants of the district. 

Under the constitution, the Legislature have also incorporated dis- 
tricts, with all the powers of towns, except that of sending a rep- 
resentative. For this purpose, they have, with a few exceptions, 
(as Plainfield, Bethlehem, &c.,) had liberty to unite with an adjoin- 
ing town. And in all cases that have been found, except that of 
New Ashford, the statute directs the selectmen of the town, to give 
notice of the time and place of meeting to the district, and points out 
the manner. In some cases, they are to issue their warrant to the 
constables of the district, requiring them to notify the inhabitants — ^in 
some, to give notice in writing, to the selectmen of the district, "to 
the intent that they may issue their warrant to the constables, to 
warn the inhabitants" — ^in others, to give similar notice to the clerk 
of the district. 

The act erecting New Ashford into a district, was the first of the 
kind that passed after the adoption of the constitution, and by it, 
"the said district is invested with all the privileges, powers and im- 
munities that towns in this Commonwealth by law do or may enjoy, 
that of sending a representative to the General Assembly only ex- 
cepted, but hereby have liberty granted them to join with the town 
of Lanesborough for that purpose." No provision is made in this 
act, for giving notice to the inhabitants of New Ashford, of the time 
and place of meeting for the choice of representatives, nor is there 
any general statute, which provides for such cases. 

The constitution secures to "every corporate town, containing 
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one hundred and fifty ratable polls," the right to elect a representa- 
tive. This right is corporate, and has always been held to be inci- 
dent to towns incorporated since, as well as to those which existed 
before the adoption of the constitution. And it may be questionable, 
whether under the province charter, the Legislature had authority to 
prohibit a town incorporated by them, from sending a representative. 
The charter conferred the right as exphcitly as the constitution. 
And it is not easily perceived, how the right could be legitimately 
restrained under the former, more than under the latter. Indeed the 
Provincial Legislature, in 1775, declared all such restraining acts, 
even in the case of districts as well as towns, to be "against com- 
mon right, and in derogation of the rights granted by the charter." 
With respect to districts, the spirit of the times seems to have car- 
ried the declaration too far — ^for these corporations had no more 
rights under the charter, than they have under the constitution — and 
it has never been contended that, by the constitution, districts, when 
incorporated, have of course a right to send a representative to the 
Legislature. It is believed, however, that towns have always had 
this right, from the time of the first colonial ordinances on the 
subject. 

Had the statute incorporating the district of New Ashford, made 
it the duty of the selectmen of Lanesborough, in any way, to give 
notice to the inhabitants of the district, of the time and place of meet- 
ing for the choice of a representative, their neglect of such duty 
might have presented a different question to the consideration of the 
conmiittee and the House. But as no such legal duty was imposed 
on them, and as the town of Lanesborough, containing the requisite 
number of ratable polls, had a right, mdependently of its connexion 
with the district, to send a representative — as the meeting of the in- 
habitants of the town was legally warned (and no question was made 
respecting the legality of the adjournment) — as it is clear that the in- 
habitants of the district could not legally vote, without being legally 
warned — ^there seems to be no room for doubt concerning the cor- 
rectness of the report of the committee, and the decision of the 
House. The neglect of the district, could not deprive the town of 
a right, which the constitution had secured to it, before the district 
had a corporate existence. 

When a town and district unite in the dioice of representatives, 
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the practice has been, as far as is known, for the selectmen of both 
to join in making and signing a certificate and return of the election. 
This practice has been sanctioned by the House of Representatives. 
In 1812, the return fix)m the town of Buckfield, was not signed by 
the selectmen of the district of Hiram, which is annexed to that town 
for the purpose of choosing a representative, and the House directed 
the member returned, to produce a certificate of the selectmen of the 
district, in order to hold his seat. And if the inhabitants of New 
Ashford had been legally warned, the return in the above case, sign- 
ed by the selectmen of Lanesborough alone, would have been insuffi- 
cient. 



NEWBURY. 

Uncertain Elections are void. 

The election of Daniel Emery, Silas Little, John Osgood, 
Ebenezer Hale, Josiah Little, and Oliver Pilsbury, members re- 
turned fi:om the town of Newbury, was contested by Nathaniel Eme- 
ry, and others, on the ground, that the manner of voting at the said 
election was such as rendered it impossible to ascertain how many 
persons voted, and consequently that it was uncertain, whether any 
or either of the members returned received a majority of the votes.* 

At the January session, the committee on elections made the fol- 
lowing report, which was accepted, viz :* 

" A meeting, duly convened for the choice of representatives fix)m 
said town, was there holden on the twelfth day of May last — at which 
it was voted to send six representatives, and also voted, that the 
votes should be brought in for the same on one ticket — The select- 
men presiding received an unknown number brought in that manner, 
and some with three, four, and five names thereon, and from some 
voters they received six separate ballots with one name on each ; and 
one voter after havmg carried in a ballot for one representative, (not 
knowmg the manner of voting) was afterwards permitted to carry in 
another baDot, with five names. After the votes were received as 

1 35. J. H. 20. 3 Same, 432, 446. 
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aforesaid, they were principally cut and severed, before they were 
counted. 

The committee further report, that from a copy of the record of 
the meeting, it appears that after the votes were severed as aforesaid 
and counted, there were for Daniel Emery, 164 votes ; Silas Little, 
Esq., 168 ; John Osgood, Esq., 127 ; Col. Ebenezer Hale, 167 ; 
Josiah Little, Esq., 109 ; Major Oliver Pilsbury, 138 ; John Rol- 
lins, 86 ; Capt. David Little, 22 ; Capt. Thomas Carter, 24 ; 
Moses Little, Esq., 2 ; Jacob Little, 2 ; Richard Pike, 6 ; Na- 
thaniel Moody, 2 ; Nathaniel Emery, 1 ; Jacob Morril, 2 ; John 
Obrien, 1 ; Edmund Little, 1 ; Moses Dole, Jun., 1 ; Paul Adams, 
1. And that the gentlemen having the six highest numbers, in the 
above list, were considered as chosen. 

The committee further report, that by several depositions produced 
from persons attending the meeting, it appeared to be their belief and 
opinion, that not more than two hundred persons voted at said elec- 
tion, but they mentioned no circumstances, either by counting or 
otherwise, which led them to such beUef. 

The committee do further report, that the irregular manner in 
which said ballots were received, as also the severing them before 
they were counted, rendered it impossible to determime the number 
of persons votjpg in said election, and thereby ascertain what number 
constituted a majority — And as all elections of members of this 
House should ever be certain, and it appearing to the committee 
from the proceedings aforesaid, that it is uncertain whether the mem- 
bers returned were actually elected, not knowing whether each of 
them had a majority of the votes, the committee ask leave to re- 
port, and do unanimously report, that the said Daniel Emery, Silas 
Little, John Osgood, Ebenezer Hale, Josiah Little and Oliver Pils- 
bury, Esquires, were not legally chosen, and are not entitled to seats 
in this House, and that the same be declared vacated." 

Note. The principal ground of the decision, in the foregoing 
case, was the uncertainty of the election. 

A note would not have been subjoined in this place, but at the re- 
quest of some very intelligent members of the House, who express- 
ed an apprehension that the facts stated in the above report would 
not, upon strict examination, warrant the conclusion, which the com- 
mittee have drawn. 



1814—1815. 177 

The whole number of votes, according to the report, must have 
been one thousand and twelve. Had the common method of ascer- 
taining the majority in such cases been adopted, viz : dividing the 
whole number by the number which the town had voted to send, the 
result would have been, that no one had a majority — 168 (the 
highest number) being a fraction less than one-sixth. Such a meth- 
od, however, was proved to be fallacious, and decided to be impro- 
per, in the case of the Charlestown election, in 1813. 

In the above case, it is obvious to observe, in the first place, that 
the number of tickets, which contained six names, was unknown. . 
It might have been only twenty, or it might have been one hundred 
and sixty-eight. In the next place, there is the same uncertainty as 
to the number of tickets, which contained three, four, and five names 
— ^with the stiD further uncertainty, respecting the number of those 
who gave in "six separate ballots, with one name on each." And 
though no suspicion of fi-aud or unfairness was suggested, yet, for ! 
aught that appears, those who gave in six separate ballots, might 
have given them all for one candidate. It is demonstrable, that if 
this had been done by as many as twenty-five voters, it would have 
overbalanced the whole number (149) given for those, who were not 
returned as elected. It would seem, that nothing could be more 
plain than that a majority of votes might thus have been given by a 
minority of the voters. Many other illustrations, equally strong, are 
suggested by the facts stated in the report. 

Although there is the highest degree of probability, that those, 
who were returned, were chosen by a majority of the electors, yet, 
the House decided that nothing short of legal certainty would entitle 
them to retain their seats. The case of the Wrentham election, in 
1809, which was the same in principle, was decided in the same 
manner, and considered as a binding precedent. 

After the acceptance of the report, it was ordered, that the com- 
mittee on the pay roll, be directed to make up the travel and attend- 
ance of the members fi'om Newbury, during the present session of 
the General Court, to this day (February 25th) inclusive.® 

1 85. J. H. 20. 3 Same, 432, 446. ^ Same, 446. 
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CASE OF SOLOMON AIKEN, MEMBER FROM DRACUTT. 

Office of Chaplain in the Anny of the United States, incompatible with that of Represent- 
ative. 

A committee was appointed at the January session, to inquire 
whether any members of the House held any office under the author- 
ity of the United States, incompatible with their holding a seat in 
the House, with power to send for persons and papers/ 

The committee reported, on the third of February, that the mem- 
ber from Dracutt, the Rev. Solomon Aiken, had been appointed, by 
the president, a chaplain in the service of the United States : that he 
had accepted the appointment, and entered upon the duties of his of- 
fice ; and that, in their opinion, such appointment and acceptance 
were incompatible with his holding a seat in the House. 

The report was considered and accepted, and the seat of Mr. 
Aiken declared vacated :* and 

It was then ordered, that the conmiittee on the pay roll make up 
his pay for travel and attendance, as a member, to the third of Feb- 
ruary, inclusive. 

[Mr. Aiken was returned a member the next year, and again ex- 
cluded, for the same cause, by a vote of 264 to 12.'] 

» 36. J. H. 266. « Same, S17, 827. a See 36 J. H. 10, 26, 88. 
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COMMITTEE ON ELECTIONS. 



Messrs. Dudley L. Pickman, of Salem, Jairus Ware^ of Wrentham, 
Charles Davis^ of Boston, James Brown^ of Lexington, Jonathan 
H. Lyman^ of Northampton. 



NANTUCKET, SHARON. 



The right to send a Representative is a corporate right, which Towns may exercise or 
waive, at their pleasure : and therefore, if Selectmen refuse to put a motion, regularly 
made and seconded, in Town-meeting, ** that the Town send no Representative,'' or 
''to see if the Town will choose a Representative;" but call for and receive votes for a 
Representative, an Election so made is void. 

The election of Micajah Gardner, returned a member from the 
town of Nantucket, was contested by William Coffin and others,* 
and the election of Ziba Drake, returned a member from the town 
of Sharon, was contested by Nathaniel Morse and others,* on the 
ground, that, at the meetings held in those towns repectively, motions 
were regularly made and seconded, in the town of Nantucket, "that 
the town send no representative," and in the town of Sharon, "to 
see if the town would choose a representative," which motions the 
moderators, of the said several meetings, refused to put to vote, but 
thereupon immediately called for and received votes for represent- 
atives. 

The remonstrances in these cases, were presented at the May ses- 
sion, and referred to the committee on elections, who made the fol- 
lowing report thereon,^ viz : 

"Town-meetings were duly had and convened in said towns of 
Nantucket and Sharon, in the month of May last, for the choice of 

1 36. J. H. 12. < Same, 39. Same, ISO. 
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representatives to the present General Court. At each of the said 

meetings, motions were regularly made and seconded, (in effect) that 
each of the said towns should not send a representative to the Gen- 
eral Court the present year — ^and the moderators of the several meet- 
ings refused to submit the questions for decision, urging that they 
were prohibited by the constitution and laws of the Commonwealth, 
from putting motions of that nature. It appearing to the conamittee, 
that different opinions are formed, in different parts of the Common- 
wealth, respecting the question, whether a town may constitutionally 
and legally vote not to send a representative to the General Court — 
notwithstanding the decision of former Houses of Representatives on 
this subject, and the opinion of the Honorable the Justices of the 
Supreme Judicial Court, which seems to be expressed in the opinion 
they gave on the question respecting aliens, submitted to them by a 
former House of Representatives — and inasmuch as the present ques- 
tion was not then direcdy before the Honorable Judges, and the 
committee having had before them some evidence that one of the 
Justices of the Supreme Judicial Court, at the last session of the 
same, holden in Boston, in the county of Suffolk, and for the coun- 
ties of Suffolk and Nantucket, on the trial of an indictment, then and 
there pending against the selectmen of Nantucket, did express an 
opinion, in some degree, contrary to the one incidentally given and 
expressed as aforesaid ; it has, in the opinion of the committee on 
contested elections, become highly necessary to have all doubts on 
the question before referred to removed, that the same understanding 
of the subject may be made to prevail in all the towns and in all the 
departments of the government of the Commonwealdi. Wherefore 
they respectfully report their opinion, of the expediency of this Hon- 
orable House of Representatives passing an order, by which the 
opinion of the Justices of the Supreme Judicial Court may be re- 
quested on the following question : 

Whether a town, having by the constitution a right to send a rep- 
resentative or representatives to the General Court, can constitution- 
ally and legally vote not to send a representative, and whether such 
vote would be binding on a minority of voters dissenting therefrom 
in such town." 

The report was accepted, and the order recommended by the 
committee adopted as follows : 
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Ordered, That the Honorable the Justices of the Supreme Judi- 
cial Court be, and they hereby are requested to give their opinion on 
the foDowing question — 

Whether a town, having hy the constitution a right to send a rep- 
resentative or representatives to the General Court, can constitution- 
ally, and legally, vote not to send a representative, and whether such 
vote would be binding on a minority of voters dissenting therefrom 
in such town. 

The committee subsequently reported a reference of the subject 
of these elections to the next session, which was accepted.* 

At the January session, the foDowing communication from the 
Justices of the Supreme Judicial Court, in answer to the questions 
proposed to them, was received and referred to the committee on 
elections,* viz : 

To the Speaker of the House of Representatives of the General 
Court of Massachusetts. 

Sir, — The undersigned. Justices of the Supreme Judicial Court, 
have considered the several questions proposed to them, by an order 
of the House of Representatives, passed 13th June, 1815, and re- 
quest you to make known the foDowing as their answer. 

They are satisfied that the right to send a Representative is a cor- 
porate right vested in the several towns by the constitution, and can 
be exercised by them only in a corporate capacity ; and it necessari- 
ly follows, that when a town is legaDy assembled for the purpose of 
electing a representative, if a vote pass not to send one, the minority 
dissenting from that vote, cannot legaDy proceed in the choice. 

The undersigned have recurred to the opinion expressed by three 
of the Justices of the Court, upon these points, in their answer to 
questions proposed to them, by an order which passed the Honorable 
House of Representatives, 6th February, 1811. 

As that opinion was incidentaDy given in discussing another ques- 
tion, the undersigned have deUberately revised the subject ; and the 
result is, that the survivor of the three Justices, who signed that an- 
swer, remams of the same opinion therein expressed, and the rest of 
the undersigned Justices fuDy concur in it. 

By the constitution, chap. 1, sec. 3, art. 2, it is provided, "that 

1 36. J. H. 126. « Same, 217. 
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eveiy corporate town, containing one hundred and fifty ratable polls, 
may elect one representative ; every corporate town, containing 
three hundred and seventy-five ratable polls, may elect two represent- 
atives," and so on, making two hundred and twenty-five ratable polls, 
the mean increasing number. 

This article of the constitution, of itself, would seem to impose no 
duty upon towns, but only to secure to them a right or privilege, 
which they might waive or improve, at their pleasure. 

But, by the third paragraph of the same article, it is provided 
" that the House of Representatives shall have the power, fi*om time 
to time, to impose fines upon such towns as shall neglect to choose 
and return members to the same, agreeably to the constitution." 
Taking both clauses together, it is obvious, that to send a represent- 
ative is a corporate duty as weD as a corporate right, for the neglect 
of which, the House may impose a fine, but which neglect they are 
under no obligation by the constitution to punish. If the House 
may excuse the delinquency, we think it clear that a town may con- 
stitutionally vote not to send, and so incur the risk of a fine, or trust 
to the clemency of the House, and that in such case the minority 
cannot impose a burden upon the town, which the House of Repre- 
sentatives may excuse them fi:om bearing. 

It appears to the undersigned, also, that the duty prescribed by 
the constitution extends to the whole number of representatives 
which any town may have a right to send ; so that if the minority of 
a town having a right to send but one, might proceed to choose 
when a vote has passed not to send any ; the minority of a town, 
which has the right to send many representatives, might proceed to 
choose the whole number, although a vote had passed to send but a 
part of the number to which the town is entitled. 

It is also worthy of consideration, that if a minority have the 
right under such circumstances, since no rule exists by which the 
number of electors is limited, a few individuals might act upon this 
important subject contrary to the sense of a vast majority ; and the 
principle might be ludicrously carried into effect, by a number of 
votes much smaller than the number of representatives to be returned 
by the town. 

For the foregoing reasons, and others which might be suggested, if 
necessary, the undersigned are fully satisfied with the opinion stated 
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in the answer before referred to, to the order passed 6th February, 
1811. 

With respect, 
(Signed,) ISAAC PARKER, 

GEORGE THACHER, 
CHARLES JACKSON, 
SAMUEL PUTNAM, 
SAMUEL S. WILDE. 

The committee subsequently reported the facts in these two cases, 
as already above stated, and concluded: "That although some 
doubts may have heretofore existed, whether towns, constitutionally 
entitled to choose representatives, can legally waive the exercise of 
their right, yet by recurring to former decisions of this House, as 
well as the decision of the Honorable Justices of the Supreme Judi- 
cial Court, on questions recently proposed to them, by this House, 
it is settled, that the right to send a representative is a corporate 
right, and that a town can constitutionally vote not to send a repre- 
sentative to the General Court, if it choose to waive its privilege in 
that respect. And inasmuch as the qualified voters in said towns 
wre, in the opinion of the committee, deprived of their constitu- 
tional rights, by reason of the motions made as aforesaid not being 
put to them, at said meetings, for their determination, the committee 
ask leave to report, and do unanimously report, that the said Micajah 
Gardner and Ziba Drake were not duly elected, and are not entitled 
to seats m this House." The report was accepted. 



WINSLOW. 

An Election^ made after a vote not to send, does not become valid, by a subsequent recon- 
sideration of that vote. 

The election of Charles Hayden, returned a member from the 
town of Winslow, was contested by Francis Swan and others,* for 
the reasons stated in the report* of the committee on elections, made 
thereon, and accepted at the January session, as foDows, viz : 

"On the first day of May last, the qualified voters, in said town, 
were duly convened for the purpose of electing a representative ; and 

» 36. J. H. 67, 126. » Same, 303. 
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on opening the meeting, it was voted "not to send a representative 
to the General Court the year then ensuing," upon which a number 
of voters withdrew from said meeting; nevertheless, the selectmen 
called for and received the ballots of several of the voters remaining, 
and declared Charles Hayden, Esq. elected, and then it was voted 
to reconsider the vote passed at the opening of the meeting, not to 
choose a representative. As it has been determined, that the right of 
sending a representative is a corporate right, and that a minority in 
town-meeting, dissenting from the majority, cannot legally make 
choice of a representative, and that the reconsideration of the vote 
as aforesaid, could not legalize the choice by a minority — ^the com- 
mittee ask leave to report, and do unanimously report, that the sup- 
posed election of the said Charles Hayden is void, and that he is not 
entitled to a seat in this House." 



DRESDEN. 

Where it did do! appear, for whom, a Voter, not supposed to be legally qualified, voted, ex- 
cept, from his own declaration made after the meeting, and when he was not under oath, 
the evidence was held to be insufficient. 

The election of Isaac Lilley, returned a member from the town 
of Dresden, was contested by Francis Rittal and others,* for the rea- 
sons which are stated in the following report of the committee on 
elections, made at the January session,* viz : 

*'A meeting of the qualified voters in said town of Dresden, was 
holden on the eighth day of May last, for the purpose of electing a 
representative for the year then ensuing ; and one Reuben Meservy, 
who was at said meeting, and whose name was on the list of voters, 
being objected to, as not possessing property sufficient to entitle him 
to vote in said election, his name was thereupon crossed on the list, 
till the selectmen could ascertain his qualifications. On the ballots 
bemg called for, the said Meservy put in his ballot with the rest, 
which on being sorted and counted, there were for George Houd- 
lette, 65 votes, for Isaac Lilly, 64 votes, and George Goodwin, 1 
vote. The selectmen declared there was no choice, and called again 
for the ballots, which resulted in the choice of the said Isaac Lilly. 

1 S6. J. H. U. * Same, 329. 
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At the last balloting, the said Meservy did not vote. From the evi- 
dence produced, it does not appear to the committee, but that the 
said Meservy was a legal voter, neither does it appear for whom he 
voted, except hy his own declaration, made after the meeting, and 
when he was not under oath, that he voted for Isaac Lilly. Upon 
the foregoing facts, the committee ask leave to report, and do unani- 
mously report, that the said Isaac Lilly was duly elected, and is en- 
titled to a seat in this House." 
This report was accepted. 



1816—1817. 



COMMITTEE ON ELECTIONS. 



Messrs. Benjamin Garham, of Boston, Samuel P. P. Fay, of Cam- 
bridge, Jairus Ware, of Wrentham, Frederick Howes, of Dan- 
vers, Edward Bangs, of Worcester. 



FALMOUTH. 

Where a Member had been convicted upon an Indictment for Larceny, and the verdict had 
been set aside, a new trial g^ranted, and the Indictment aflerwards quashed for informali- 
ty :— these circumstances were held not to disqualify him. 

James Morrell being returned a member from the town of Fal- 
mouth, in the county of Cumberland, and having taken his seat in the 
House, his right to hold the same was contested by Moses Morrell 
and others, on the ground, that he had been convicted of larceny.* 

The committee on elections made the foDowing report in this 
case, which was accepted,' namely : 

" The committee on contested elections, to whom was referred 
the remonstrance of Moses Morrell and others, praying the attention 

» 37. J. H. 7. « Same, 101. 
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of the House of Representatives to the case of James Morrell, Esq., 
one of its members, beg leave to report, that, 

The only charge preferred against the said James Morrell, which 
the committee thought required investigation, was that of larceny, of 
which, the remonstrants state, the said James had been convicted. 
The evidence on this charge resulted principally from the transcript 
of the record of the Circuit Court of Common Pleas for the county 
of Cumberland, from which it appears, that the said James Morrell 
was indicted at said court in March, A. D. 1814, for stealing a 
town order from one Jabez Jones, on which was due the sum of 
$15.12 ; that he was there tried and found guilty by the jury, but the 
verdict was set aside for irregular conduct in the jury after they had 
withdrawn from court and before they had returned their verdict ; a 
new trial was of course granted to said Morrell, and the cause was 
continued to the next term of said court, when the indictment was 
quashed for want of due form.^ These facts could not substantiate 
the charge of larceny against the said James, smce the verdict had 
become a nullity and upon a new trial he might be acquitted ; but 
to obviate the inferences unfavorable to the character of said James, 
which might be drawn from the facts as they appear of record only, 
the committee think it proper to state, that from further inquiry on 
this subject, it appeared, that the only material witness on the trial 
was the said Jones, from whom the said Morrell had got possession 
of the town order at a meeting with him for the purpose of adjusting 
some demands which the said Morrell had against him ; and about 
which there was some disagreement at the time of the meeting ; what 
testimony the said Jdnes gave at the trial before the jury, does not 
appear ; but after the indictment was quashed, the said James Mor- 
reD was brought before Woodbury Storer, Esq., of Portland, upon 
a complaint for the same offence, and the said Jones then appeared 
to substantiate the charge; but the magistrate, upon a full under- 
standing of the facts, was satisfied that they did not support the com- 
plaint, and dismissed the said MorreD. Soon after a complaint was 
preferred to the Grand Jury against the said MorreD, and the said 
Jones appeared before them and was examined, but the jury did not 
find a biD. One of the Grand Jury, who was also present at the ex- 

1 The words, " a trae bill/' were wanting over the signature of the Foreman of the Grand 
Jury. 
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aminadon before Woodbury Storer, Esq., appeared before the com- 
mittee, and from his statement of the evidence given by said Jones 
in his hearing, the committee are all impressed with the belief, that 
the conviction abovementioned must have taken place through some 
mistake or misapprehension, and that no imputation can justly rest 
upon the said Morrell, of the offence charged against him, by the re- 
monstrants. 

The committee therefore report, that it is inexpedient for the 
House of Representatives to take any further order on the subject of 
said remonstrance." 



ANDOVER. 

Where Selectmen inadvertently omitted to sort and count a part of the votes given in at an 
Election, in consequence of which the whole number of votes could not be ascertained, 
the Election was held void for uncertainty. 

The election of Thomas Kittredge, John Kneeland, and Ste- 
phen Barker, members returned from the town of Andover, was 
contested by Isaac Osgood and others, on the ground, that the se- 
lectmen, who presided at the meeting, when the supposed election 
took place, neglected to count a large number of the votes given in, 
and consequently that it was uncertain whether any of the members 
returned had a majority of the votes.^ 

The remonstrance was accompanied by the foDowing statement of 
facts, signed by the selectmen, viz : 

" That they endeavored, with due care and caution, to receive, 
sort, and count the votes, given in at the said election, and to check 
the list of voters, as they were given in : — that the votes were receiv- 
ed in several small boxes, heretofore used for that purpose : — ^that 
the whole number of votes counted, was four hundred and thirty-six 
— of which the Hon. Thomas Kittredge had two hundred and thirty- 
seven, John Kneeland, Esq., two hundred and thirty-eight, and Ste- 
phen Barker, Esq., two hundred and thirty-five : — that on the day af- 
ter the meeting was held, one of the selectmen discovered, on com- 
paring the names checked on the list, with the number of votes de- 
clared to be given in, that there were about one hundred and fifteen 

» 37. J. H. 7. 
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more names checked than there were votes counted. They have 
no doubt, that one box, containing about one hundred and fifteen 
votes, was accidentally omitted to be sorted and counted; but not dis- 
covering the error till the day after the meeting, and the ballots havmg 
been scattered, and in part removed by young persons, who had ac- 
cess to the boxes, after the meetmg, no proof of that fact now exists, 
but fi*om the checked list. In sorting and counting the votes, each 
of the three boxes contained a majority for the three gentlemen de- 
clared chosen ; and it is our opinion, that if the remainder of the 
votes, supposed to be given in, had been counted, the majority would 
still have been as great for the three gentlemen declared chosen." 

This case was referred from the May to the November session,^ 
at which, the committee on elections reported thereon' as foUows, 
viz: 

^'At the meeting for the choice of representatives from said 
Andover, in May last, it was voted to send three representatives 
to the General Court ; and at the close of the poll, for the choice of 
them, the selectmen declared the whole number of votes given in, to 
be four hundred and thirty-six — ^that the Hon. Thomas KiUrec^e, 
having two hundred and thirty-seven, John Kneeland, two hundred 
and thirty-eight, and Stephen Barker, Esq., two hundred and thirty- 
four were duly elected, and made their return accordingly ; but it 
appeared in evidence to the committee, from the prefsidlng officer 
of said meeting, that the whole number of legal votes given in 
was at least five hundred and fifty-one, and that the selectmen, 
(whoUy from inadvertence as the committee believe,) omitted alto- 
gether to count one hundred and fifteen of that number ; and that 
it cannot be ascertained for whom the votes thus omitted to be 
counted were given ; as no evidence therefore exists that either of 
the members, sitting in this House, by virtue of the return of the 
selectmen, had a majority of all the votes actually given in at that 
election ; the committee beg leave to report, and do report, that the 
said Thomas Kittredge, John Kneeland, and Stephen Barker, were 
not duly elected, and therefore are not entitled to their seats in this 
House." 

The report was accepted by a vote of 88 to 80.^ 

1 S7. J. H. 172. > Same, 307. 3 Same, 310. 
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GLOUCESTER. 

Reasonable notice must be given of the time, when the Poll, for the choice of Representa- 
tives, will be closed. 

This notice may be either expressed, or implied from previous usage. 

Where the usage had been to close the Poll, at 4 o'clock, P. M., and the Selectmen, after 
the ballodng had commenced on the day of election, announced their intention of clos- 
ing the Poll at half-past 12, and did in fact close it at a quarter past 1 ^ — ^this was held 
not to be reasonable notice, and the Election so made was adjudged void. 

The election of William W. Parrott, returned a member from 
the town of Gloucester, was contested by John Tucker and others, 
on the ground of improper conduct, on the part of the selectmen, 
who presided at the meeting, at which said Parrott was chosen, in 
prematurely closing the poD without due notice.* 

The facts in the case are set forth in the foDowing report' of the 
committee on elections, which was made thereon at the November 
session, viz : 

"A meeting of the inhabitants of said Gloucester was legally 
holden, for the choice of representatives, at the meeting-house of the 
harbor parish, so called, on the sixth day of May last, and was 
opened, agreeably to the warrant, at nine of the clock in the fore- 
noon. As soon as the meeting was opened, a motion was regularly 
made, put, and carried, that the town should send but one represent- 
ative to the General Court. The poll was then opened, and the 
balloting begun. Li the course of the forenoon, between the hours 
of 10 and 12 o'clock, Mr. John Tucker, Mr. James OdeD, Mr. 
Nash, Mr. Smith, and many others, severally, and at different times, 
made inquiry of the selectmen, when the poD was to close, to which 
the selectmen answered always, "there is no time set," "we have 
not yet determined," " there is time enough yet," or by some ex- 
pression to that effect, nor did they give the least intimation, when 
answering these inquiries, that the poll would close at an earlier hour 
than usual, which was 4 o'clock, P. M. At about 12 o'clock, Capt. 
Israel Trask, one of the selectmen, and Mr. John Rogers, the 
town clerk, began to count the votes, which had then been given in, 
the counting of which occupied about twenty-five minutes. There 
is, however, some contradiction of testimony as to the time when 

> 37. J. H. 7, 172. Same, 307. 
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the counting commenced, two of the selectmen testifying that it be- 
gan at about half-past 11 o'clock, and was finished at about 12, while 
a great many witnesses, equally respectable and less interested, tes- 
tified that it began about 12, and closed about twenty-five minutes 
past 12 ; and this the committee believe to have been the fact. As 
soon as these votes were counted, the town clerk handed a paper to 
Mr. William Pierce, one of the selectmen, on which was set down 
the result, viz : — " 264 for W. W. Parrott, 205 for Benj. K. 
Hough." This was immediately communicated to Capt. Samuel 
Calder, chairman of the selectmen, who thereupon instantly declared, 
that the poll would close at half-past 12 o'clock. This was the first 
public notice of the time when the poD would close, and to a great 
proportion of the people, the first intimation or knowledge, that it 
would close at an earlier hour than usual. This declaration was 
heard with surprise, and excited much indignation, and being re- 
ported out of the house, a great many people returned with a view 
to induce the selectmen to extend the time ; it was stated to them 
that this was a surprise upon the voters, who had calculated upon the 
usual time of closing the poll, as no notice had been given to the 
contrary, and fliat many were on their way from Sandy Bay, and 
other distant parts of the town, who could not possibly arrive before 
the close of the poll, unless the time was enlarged, and Major Nor- 
wood informed the selectmen, that he had passed 13 or 14 persons 
on foot at a distance, coming to vote, who could not otherwise get 
up in season to vote. Mr. Nash made a motion which was seconded, 
that it was inexpedient to close the poll till 4 o'clock, and requested 
the selectmen to put the motion, which they refused to do. Great heat 
and agitation contmued, until the poll finally closed at about a quarter 
past 1 o'clock ; but no violence was attempted or threatened, nor was 
the balloting interrupted. The final result of the balloting was 289 
for the sitting member, 261 for Benjamin K. Hough, and one for a 
Mr. Huston, in the whole 551 votes, giving to Mr. Parrott, an ex- 
cess of 27 over all the other votes. From this it appears also that 82 
votes were given in, from the time the counting first began about 12, 
till the poll was closed at a quarter past one. It appeared in evidence, 
that many persons lost their votes from want of notice, and the com- 
mittee believe that more than 27 additional votes would have been 
cast, had seasonable notice been given. The selectmen, upon being 
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questioned by the conunittee, why they had not given earlier notice 
of the time of closing the poll, in answer, aUeged, that they were in- 
fluenced to withhold the notice or declaration, because at the April 
meeting preceeding, they had experienced much difficulty, and some 
disturbance had arisen, when the time arrived, by many insisting that 
the poll should not then be closed, and that votes should be received 
after the time fixed ; but as it cannot be supposed, nor was it pre- 
tende'd by the selectmen, but that some notice should be given, pre- 
vious to closing the poll, the conmiittee could not perceive, how this 
could have been their motive for the delay ; as it must have been 
obvious to them, that to withhold such notice, when they had de- 
termined to anticipate the usual time by three hours, was in fact to 
furnish a cause, and even an apology for disturbance and clamor ; 
much less do the committee perceive, how the selectmen could have 
been influenced by that reason, to withhold all public notice whatever, 
that the poll would close in the forepart of the day. 

The committee also further report, that the town of Gloucester 
contams six parishes, and between 900 and 1000 qualified voters for 
representatives ; that the harbour parish, in which the meeting was 
held, contains about one half the population of the town ; that 3 or 
4 of the parishes are from 4 to six miles distant from the place of 
meeting ; that, for 10 years previous to the present election, the time 
for closing the poll, in the choice of representatives, had been an- 
nounced, either by N. B. upon the warrant, or by posting up a notifi- 
cation on the morning of the election day, in some conspicuous situa- 
tion at the place of meeting ; that, for the eight preceding years, the 
meetings had opened at 10 o'clock, and the poll had always been 
kept open till 4 o'clock, P. M. ; that no one of the present board of 
selectmen had been for some years previous a selectman of said town, 
but were well acquainted with the relative local situation of its differ- 
ent parts, and well knew the times usually allowed for voting at for- 
mer meetings ; that, for some days before this election, they had come 
to the determination to open the meeting at 9 o'clock, and close the 
poll in the forenoon, or before the usual hour of dinner ; and it was 
stated, that they had made some arrangements in their lists of voters, 
(though what they were, did not very clearly appear,) which would 
much facilitate the business of the day. It appeared further in evi- 
dence to the committee, that all the individuals, composing the board 
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cxf selectmen, were friendly to the choice of Mr. Wiffiam W. Par- 
rott, the sitting member, and politically hostile to the success of Mr. 
Benjamin K. Hough, the opposing candidate, and that it was gen- 
erally understood, that the electi(mthen approaching would be warmly 
contested. 

The committee further report, that six days previous to the day 
of election, and after the selectmen had come to the determination to 
open the meeting at 9 o'clock, and to close the poll in the forepart 
of the day, Capt. Samuel Calder, chairman of the sdectmen^ signed 
sundry circular letters as ^^ chairman of the committee of elections," 
which were sent into di&rent parts of the town, and directed to per- 
sons who were supposed to be friendly to the election of Mr. Par- 
rott, and who might have an influence in getting his friends to the 
polls, setting forth the propriety of choosii^ but one representative, 
recommending Mr. Parrott as worthy of their confidence and their 
suffrages, and urgmg upon them the necessity that every " republi- 
can" should attend as soon as the meeting was opened, alleging as a 
reason, that the first business would be to decide on the number of 
representatives the town should elect. It also appeared in evidence 
to the committee, that at a caucus or meeting of the friends of Mr. 
Parrott, assembled to devise measures to promote his success, Mr. 
Peirce, one of the selectmen, made known the intention of the se- 
lectmen to close the poll in the forepart of the day, and indeed it 
seemed to be admitted before the committee that it was well under- 
stood by many, if not most of the active and zealous friends and sup- 
porters of Mr. Parrott, that the poll would close at least as early as 
one o'clock ; and on the part of the sittmg member, it was contended 
that this was no secret to any one, and that the knowledge of this, as 
well as of the circular letter, was equally general among his oppcments 
or the political friends of Mr. Hough ; but there was no evidence 
whatever to satisfy the committee, in any degree, that any one of the 
political opponents of Mr. Parrott had ever read the letter before the 
election ; the most that appeared being, that one of them heard it or 
part of it read ; nor that any one of them had any knowledge what- 
ever, that the poll would close at an earlier hour than usual, until the 
determination to close it was announced at the meeting, in the man- 
ner above stated, and the committee believe, that it was the intention 
of the selectmen not to communicate their determination to close the 
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poll in the forenoon, to the friends of Mr. Hough, or to the public 
generally, but in the manner above stated. 

In the opinion of the committee, there can be no doubt, that, at all 
elections, the voters are entitled to reasonable notice of the time when 
the poll is to close, which notice may be either actual, by publishbg 
the same in season, or implied, where there is no essential departure 
from established usage ; and taking into consideration the remote 
situation of many parts of the town of Gloucester from the place of 
meeting ; the practice for many years before, to keep the polls open 
till 4 o'clock, P. M., at the same time, that public notice was always 
given, at least as early as the opening of the meeting, when the poll 
would close ; the determination of the selectmen, at this election, to 
anticipate the usual time, by at least three hours ; and that the only 
public notice they gave was less than one hour before the poll was 
finaUy closed ; the conmiittee ai*e of opinion, that reasonable notice 
was not given in this instance, and that, friom the circumstances of the 
town and the situation of the voters, it is wholly uncertain what 
otherwise, would have been the result of the election. And the 
committee think proper further to state, that, from all the evidence 
adduced before them, they are compelled to believe, that the select- 
men did refuse to give public notice at the meeting, as before stated, 
when the poll would close, and did communicate their intention to 
close it earlier than usual, to the friends of Mr. Parrott, and withhold 
that communication from the friends of Mr. Hough, his opponent, and 
from the public generally, with the view, and for the purposes, of ob- 
taining, in that election, the unfair, and of course, illegal advantages, 

m 

which must result from the knowledge of this circumstance on one 
side, and the ignorance of it on the other. 

The committee therefore beg leave to report, and do report, that 
the election of William W. Parrott, as representative from the town 
of Gloucester, is wholly void, and that his seat in this House ought 
to be vacated." 

The report was accepted by a vote of 132 to 37.^ 

» 37. J. H. 131. 
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MALDEN. 

[The election of Ebenezer NichoDs, and Nathan Nicholls, mem- 
bers returned from the town of Maiden, was contested by Henry Gard- 
ner, 2d, and others, for various reasons stated in their remonstrance :* 
but as no evidence was adduced in support thereof, and as the mem- 
bers returned did not take their seats, at the May session, the com- 
mittee on elections reported a reference' of the subject to the " next 
General Court :" which was accepted, and it does not appear to have 
been again called up.] 

id7.^.H.S3. 'Same, ITS. 
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COMMITTEE ON ELECTIONS. 



Messrs. Benjamin Grorham^ of Boston, SamiAel P. P. Fay, of 
Cambridge, Edward Bangs, of Worcester, Frederick Howes, of 
Danvers, David Townsend, of Waltham. 



MALDEN. 

The omission of the Selectmen to make out and publish, prei^ous to a Meeting for the 
choice of Representatives, a list of persons qualified to vote therefor, is not, of itself, 
sufficient cause to invalidate the Election 5 but may, in some casesi furnish such evidence 
of fraud, or create such uncertainty in the result, as to render it void. 

The election of Nathaniel NichoUs, and Ebenezer Nicholls, mem- 
bers returned from the town of Maiden, was contested by Bernard 
Green and others, on the ground, (among others,) that there was no 
list of voters made out and published according to law, previous to 
the meeting at which the members returned were chosen.^ 

> S8. J. H. 13. 
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The committee on elections, at the May session, made the follow- 
ing report in this case, viz : 

" The only allegation in the remonstrance, which was supported 
by evidence su£5cient to claim the attention of the committee, was, 
that there was no list of persons, qualified to vote for representatives 
in the General Court, made out and published according to law, pre- 
vious to the meeting holden for the choice of representatives. 

It appears that the assessors, previous to the first day of March 
last, made out a list of persons in said town, qualified to vote for gov- 
ernor, lieutenant governor, and senators, which list was seasonably 
corrected and published by the selectmen ; and after the April elec- 
tion, viz : on the twenty-first of April, this list was taken down by the 
selectmen, and duly corrected, with reference to, and as a list for, 
the representative election, in May following ; but the list was not 
again published, but continued in the hands of the selectmen, and 
was carried by them to the meeting. 

The committee are of opinion, that making out and publishing a 
list, designating the persons qualified to vote for representatives, is 
required by the statute, and that such a list was not in this case made 
out and published according to law. But (whatever penalties the as- 
sessors or selectmen may have incurred) the committee are of opin- 
ion, that it was not the intention of the Legislature, in the laws enact- 
ed on this subject, to make the election void, merely, by the omis- 
sion to make and publish the list. The omission may, doubtless, in 
many cases, furnish such evidence of fraud, or create such uncer- 
tainty in the result of an election, as to justify a House of Repre- 
sentatives in declaring the same void ; but in the case before the 
committee, it did not appear, that any thing was omitted by the as- 
sessors or selectmen of Maiden, with fraudulent views, or that any 
uncertainty as to the choice was occasioned by the omission. The 
votes for the sitting members were double those for all the opposing 
candidates ; and there was no evidence before the committee, that 
any person voted who had not a right to vote, or that any qualified 
voter was deprived of the opportunity of exercising his privilege. 

The committee, therefore, are unanimously of opinion, and do re- 
port, that the said Nathaniel Nicholls, and Ebenezer Nicholls, were 
duly elected representatives to the General Court, and are entided 
to hold their seats." The report was accepted.* 

1S8.J. H. 101. 
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SOUTHBRIDGE. 

Where a vote had been taken, not to send a Representative, and a motion was then regu- 
larly made, and seconded, to dissolve the Meeting, which motion the Selectmen refused 
to put; it was held, that a vote subsequently passed to send a Representative, and an 
Election in pursuance thereof were void, notwithstanding the vote not to send was 
doubted after the motion to dissolve the Meeting had been made. 

The election of James Wolcott, Jr., returned a member from the 
town of Southbridge, was contested by Edward Morris and others, 
on the ground of improper conduct on the part of the selectmen, 
who presided at the meeting, when the supposed election took place, 
in refusing to put a motion duly made and seconded to dissolve the 
meeting, after the passing of a vote not to send a representative.^ 

The committee on elections reported, on this case at the May ses- 
sion, as follows, viz : 

"A legal town meeting was holden at Southbridge, on the first 
Monday of May last, at which it was duly voted not to send a repre- 
sentative to the General Court, the present year, and the meeting 
was dissolved ; another town meeting for the choice of representa- 
tives, was holden, on the thirteenth day of May last, and it was reg- 
ularly moved and seconded, that the town should not send a repre- 
sentative the present year. The motion was put, and it being doubt- 
ful how the vote stood on the first trial, the house was polled or di- 
vided, and was then counted by the presiding officer, and the num- 
bers declared to be thirty-four for choosing, and thirty-seven s^ainst 
choosing a representative. A motion was then made and seconded 
to dissolve the meeting ; immediately after which, the vote for not 
sending a representative was disputed. The presiding officer did 
not put the motion which was made to dissolve the meeting, though 
frequently urged to do so. Considerable disorder and disturbance 
prevailed. After some delay, a great proportion of those, who had 
voted against, as well as some, who had voted in favor of, sending a 
representative, finding the presidmg officer not disposed to put the 
motion for dissolving the meeting, left the house. After which there 
was a motion put and carried, to send a representative, the motion to 
dissolve the meeting not having been disposed of. The votes for re- 
presentative were then called for, and given in, and Mr. Samuel Fiske, 

> 38. J. H. 43. 
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having all the votes, amounting to twenty-seven, was declared chos- 
en, but declined serving ; a new vote was then caUed for, and Mr. 
James Wolcott, Jr., the sitting member, having twenty votes, being 
all that were given in, was declared chosen. 

The' committee have called on the respondent, for any evidence, 
to show that there was any uncertainty as to the first vote for not 
sending a representative, after dividing the house, but none has been 
furnished to the committee, although sufficient time has been aUowed 
for that purpose, if any such evidence existed. The committee 
have no doubt, that the result of the voting was such as was declared 
by the presiding officer, and was the fair expression of the minds of 
the majority of the voters, who attended the meeting. It did not 
appear that there was any haste in putting the vote, or any surprize 
upon any one ; but on the contrary, the vote was not taken, until the 
expiration of two hours from the time appointed for the meeting ; — 
nor did there appear any reasonable cause to question the vote, as 
declared after the second trial ; or to delay or refuse to put the mo- 
tion for a dissolution of the meeting. The committee, therefore, 
finding that it had been regularly and fairly voted not to send a repre- 
sentative, and that a motion to dissolve the meeting was duly made 
and seconded, and ought to have been put to vote, and was not, are 
of opinion, that the subsequent proceedings of the meeting were ille- 
gal and void, and therefore beg leave to report, and do report, that 
the said James Wolcott, Jr. was not duly elected a representative, 
and is not entitled to hold his seat." 

The report was accepted.^ 



CASE OF ASAHEL STEARNS, MEMBER FROM CHARLESTOWN. 

The Office of University Professor of Law, in Harvard University, is incompatible 

with that of Representative. 

At the commencement of the January session, a letter was re- 
ceived from Asahel Steams, member from the town of Charlestown, 
announcing, that, since the last session, he had accepted the office of 
" University Professor of Law," in Harvard College, and submittmg 
for the determination of the House, whether that office is incompati- 
ble with his holding his seat as a member. 

1 38. J. H. 141. 
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Messrs. Bartktt^ of Charlestown, Thacher, of Boston, and LtV 
coin J Jr.^ of Worcester, were appointed a committee to consider 
the subject.' 

The committee subsequently made the following report,* viz : 

" The committee, to whom was referred a letter to the Hon. 
Timothy Bigelow, Speaker of the House of Representatives, from 
Asahel Steams, Esq., one of the representatives of the town of 
Charlestown, informing him, that, since the last session of the Legis- 
kture, he had accepted the office of " University Professor of Law," 
in Harvard College, and submitting the question, whether the office 
was incompatible with a seat in the House of Representatives, hav- 
bg attended to the subject, ask leave respectfully to report, that, by 
the statutes regulating the law school in Harvard College, which 
was founded in the year one thousand eight hundred and seventeen, 
the professor is elected by the corporation of the coUege, and is re- 
quired to reside in the town of Cambridge, and to open and keep a 
school there, for the instruction of the graduates of that university, 
and of others prosecuting the study of the law. He is also required, 
in addition to prescribing to his pupils a course of study, to examine 
and confer ^ith them upon the subjects of their studies, to read to 
them a course of lectures, and generally to act the part of a tutor to 
them, so as to improve their minds, and assist their acquisitions. 

The students of the law school have access to the college library, 
and the privilege of attending the lectures of the university. They 
are permitted to board in commons, aiid are required to give bond 
to the college, for the payment of college dues, and the fee for tui- 
tion allowed to the professor. They are on the same footing gen- 
erally, in respect to privileges, duties, and observance of all college 
regulations, as by the laws pertain to resident graduates. A degree 
of bachelor of laws has been instituted by the college, to distinguish 
those pupils, who, having remained at least eighteen months at the 
school, shall pass the residue of their noviciate in the office of some 
counsellor of the Supreme Court, and thereby become entitled to 
practice law in the courts of the Commonwealth. 

By the constitution of this Commonwealth, ch. vi. sec. ii., it is 
declared, that ' no person holding the office of president, professw, 
or instructors of Harvard CoHege, shall have a seat in the Senate, 

»S8.J.H. 171. •Same,«6«. 
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or House of Representatives ; but their being chosen or appointed 
to and accepting the same, shall operate as a resignation of th^ir seat 
in the Senate or House of Representatives, and the place so vacated 
shall be filled up.' The university is not, in its corporate capacity, 
entided to elect a representative to either branch of the Legislature. 
The rights and privileges, however, of that ancient semmary, have 
ever been fostered by the government, and are dear to all lovers of 
religion, science and literature. At the adoption of the constitution, 
all the professors and instructors of Harvard College were required 
to reside in Cambridge, were employed in the immediate government 
and instruction of the students, and could not, consistendy with the 
performance of their official duties, attend to the business of legisla- 
tion. But the framers of that instrument did not see fit to provide 
an exception in favor of professors, who might afterwards be elected, 
who might not be required to reside constandy at the college, and 
whose duties might not be incompatible with a seat in the Legisla<- 
ture. The terms of the constitution on this subject are peremptory, 
containing no qualification nor limitation ; and they operate, in the 
opinion of your committee, to exclude fi*om holding a seat in either 
branch of the Legislature, the professors and instructors of Harvard 
College, known and existing at the adoption of the constitution, and 
all others who might be elected to professorships, which might be 
established in subsequent periods of the Commonwealth. 

In conference with Mr. Steams, he informed the committee, * that 
the professor of law receives no salary or other emolument from the 
funds of the college ; that he has no vote with the president, the oth- 
er professors and instructors, in the government of the college, or 
management of its concerns ; that he has no concern with or control 
over any of the imder-graduates, or graduates, not members of the 
law school ; that he- is not required to devote his attention exclusively 
to the school, but, on the contrary, that he is obliged to keep an of- 
fice, and to continue to be a practising counsellor of the Supreme 
Judicial Court ; that he is not, by law, exempt fi-om taxation, as the 
president, the professors, and instructors of the coUege, as established 
at the formation of the constitution, are, and always have been. ' Mr. 
Steams also expressed his doubts to the committee, * whether, in 
strict propriety, the law school could be considered as a part of the 
college, withmthe meanmg of the constitution ; and suggested, wheth- 
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er it ought not rather to be regarded as an institution connected with 
the college, and, with that and the medical school, constituting the 
university.' 

Although the professor does not receive a stated salary from the 
college, yet the compensation, to which he is entitled for his services, 
is collected under the authority of the college, and by force of the bond 
which is required from each student on his admission to the school. 
It is true, that the professor must keep an office, and continue to be 
a practising counsellor of the Supreme Judicial Court. But these 
are part of his qualifications for the professorship, and if tliese should 
cease, the corporation of the college would have a right to declare the 
chair vacant, and to elect another to the place. The president and 
certain of the professors and tutors of the college are, by law, spe- 
cially exempted from the payment of taxes ; but this is at the will of 
the Legislature, and is not a constitutional right. The committee do 
not conceive that they are warranted, either by the constitution or the 
laws of the Commonwealth, to make a distinction between the college 
and the university. The name by which this institution is recognized 
in the constitution and ancient laws of this Commonwealth, is ' Har- 
vard College ;' but in the chapter of the constitution which declares 
and ratifies the rights and immunities of that college, it is called the 
' University at Cambridge.' Known by both names, prior to the es- 
tablishment both of the medical and law schools, the doubts suggested 
by Mr. Steams on this point are not, in the opinion of the commit- 
tee, well founded. 

The law school in Harvard University, being thus established by 
and under the patronage of that institution ; its professor being elect- 
ed by and deriving his authority and duties from the same source ; 
and the students being recognized as members thereof : the com- 
mittee are of opinion, and do report, that, by the acceptance of the 
office of University Professor of Law, the seat of Asahel Steams, 
Esq., in the House of Representatives, became vacated; and that 
notice thereof be sent to the town of Charlestown, to fill up the va- 
cancy, if the inhabitants thereof see fit so to do." 

The report was discussed and recommitted,^ but finally accepted,' 
by vote of 71 to 12. 

» 38. J. H. 293. « Same, 419. 
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1818—1819. 



COMMITTEE ON ELECTIONS. 



Messrs. John Prince^ Jun., of Salem, Jairus Wdre^ of Wrentham, 
IscMc Mamsy of Portland, Thomas SSttredge^ of Andover, Lait 
ther LMwrence^ of Groton. 



BOSTON. 

It is the duty of Seleetmen, presiding tit a Meeting for the choice of Representatives, to give 
a reasonable time, before proceeding to the Election, for the Town to exercise its corpo- 
rate right, to determine whether any and how many Members shall be chosen :— and if 
they do not allow such reasonable time, the Election is' void. 

The election of Stephen Codman, Benjamin Russell, Benjamin 
Whitman, Charles Davis, William H. Sumner, Nathaniel Curtis, 
John Howe, Jonathan Loring, Benjamin Gorham, Benjamin Smith, 
John Cotton, Benjamin Rand, David Sears, Francis Bassett, and 
Enoch Silsby, members returned from the town of Boston, was con- 
tested by John D. Howard, Jun. and others, on the ground of im- 
proper conduct on the part of the selectmen, who presided in the 
meeting, at which the members returned were elected.^ 

The committee on elections, at the January session, made the 
following report, in this case, viz :* 

"A meeting of the inhabitants of said town of Boston, qualified to 
vote for representatives to the General Court, was holden on the 
fourteenth day of May last past, for the purpose of electing one or 
more persons to represent said town in the General Court, appointed 
to be convened and holden at Boston, on the last Wednesday of the 
same month of May. 

The allegation in the remonstrance is, ' that at the town-meetmg 

1 39. J. H. 167. • Same, 190. 
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of the inhabitants of the town of Boston, on Thursday, the four- 
teenth day of May, A. D. 1818, for the choice of representatives, 
a motion was then made and seconded, to choose seven represent- 
atives, instead of fifteen ; the motion, though urged by the citizens 
present, to be put, was utterly refused to be put by the selectmen, 
according to law ; and the number of fifteen was chosen, although 
there was no vote taken to choose any.' 

The complaint of the remonstrants is founded on an opinion of the 
Judges of the Supreme Judicial Court, and on several decisions of 
this House, ^ that it is a corporate right to fix the number of repre- 
sentatives to be chosen, previous to making the choice.' 

The committee find, that after said meeting had been opened in 
the usual manner, the town clerk informed the meeting, that there 
had not been any list of the ratable polls, in town, returned this year ; 
but that, by the last year's return, the town was entided to send for- 
ty-two ; that their number was as great this year as the last ; and they 
had a right to choose as many as they did the last year ; and there- 
upon, he directed the voters to bring in their votes for one or more 
persons. 

At this time, there were between sixty and one hundred voters in 
the meeting. 

The evidence in support of the foregoing aUegation was derived 
from eight witnesses, who all testified, that they were present at said 
meeting, when it was opened ; that instandy after the direction of the 
town clerk to bring in votes, Mr. John D. Howard, Jun., made a 
motion, that only seven representatives should be chosen, which mo- 
tion was seconded by Mr. Ebenezer Clough. They further testified, 
that they saw no votes given in, before said motion was made and 
seconded. Some of the witnesses were near, and others remote 
from, the selectmen's box. 

The selectmen refused to put said motion, one of them saying, 
that it had not been usual to take a question of that kind. 

Two of said witnesses were Mr. Howard, who made the motion, 
and Mr. Clough, who seconded it. 

Mr. Howard testified, that he went to the meeting with an inten- 
tion to make said motion ; and that, while the town clerk was read- 
ing the warrant, he communicated his intention to Mr. Clough, who 
agreed to second the motion. Mr. Howard also testified, that he 
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made the motion, as soon as he could speak, after the town clerk 
had directed the voters to bring in their votes; and that he was 
standing, at the time, on the floor of the house, about ten feet from 
the selectmen's box, at the south-west comer thereof. 

The evidence gainst the aUegation in the remonstrance was de- 
rived from nine witnesses, four of whom were selectmen, the town 
clerk, one of the constables, and three of the voters. The four se- 
lectmen, the town clerk, and the constable, all testified, that they 
heard said motion made and seconded : two of the selectmen thought 
the motion was made by Mr. Clough ; the other two selectmen, and 
the constable testified, tliat the motion was made by Mr. Howard. 
One of the selectmen testified, that he was positive that there were 
votes in his ballot box at the time the motion was made ; he thinks 
there were from fifteen to twenty. One other of the selectmen testi- 
fied, that he heard said motion made and seconded, and that he im- 
mediately stated, that it was not customary to take a question of that 
kind in the meeting ; that when he heard the motion seconded, he 
turned and saw votes in Mr. Lovering's box ; he thought there were 
from five to ten votes in said box ; he did not recoUect seeing more 
than one box extended at the time, to receive votes ; he thinks there 
was sufficient time, after the town clerk called for votes, for fifty per- 
sons to have voted, and to have gone out to the stairs. 

One other of said selectmen testified, that instantly after the direc- 
tion aforesaid was given by the town clerk, the four junior select- 
men extended their boxes to receive votes, they having their boxes 
in their hands while the town clerk was speaking ; and that no votes 
were received, except in one box, before he heard the motion. He 
also testified, that in his opinion, said motion could not ' have been 
made, with propriety, sooner than it was after the meeting was opened. 
Two of said selectmen testified, that the reason for not putting said 
motion was, because there were votes given in before the motion was 
made, and this reason for their refiisal to put it was then stated to the 
meeting. Two of said selectmen, and the town clerk, and the con- 
stable, were of opinion, that it was from two to three minutes, after 
the town clerk had called for the votes, before the motion was made. 

The three other witnesses testified, that they were in the hall, at 
some distance from the selectmen's box, at the time the town clerk 
gave the direction to bring in votes for one or more ; that they ap- 
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preached to the north corner of the selectmen's boX) und put their 
votes into Mr. Lovering's box, and retired from the hall ; but did 
not hear said motion. One of them stated, that if said motion had 
been made in half a mmute after he voted, he could not have heard 
it, as he was out of the hall. Another stated, that he did not hear 
it, although he staid in the hall a minute after he had voted. 

It was satisfactorily proved to the committee, that there were no 
votes in any of the balloting boxes, excepting the cme held by Mr 
Lovering, until after the selectmen had decided, and stated that the 
motion aforesaid could not be put ; and that the course pursued by 
the selectmen, in receiving votes at this meeting, was the same as has 
been practised for many years past, and that it has not been usual in 
said town, at such meetings, to have a motion made to fix the number 
of representatives, previous to making the choice. The committee 
were also satisfied, from the evidence, that instandy after the direc- 
tion of the town clerk, aforesaid, there was some noise, occasiosied 
by the voters pressing, to put in their votes. It further appeared, that 
when the motion, aforesaid, was decided not to be put, there were 
no persons present at the meeting, for the purpose of checking the 
list of voters, as the votes were put in. It also appeared, that the 
meeting was orderly, and that the whole number of votes given in 
for representatives was seven hundred and ninety-six, and that the 
sitting members had each six hundred and twelve votes. 

The question to be decided on the foregoing facts, is, whether it 
was the duty of the selectmen to submit the motion to send seven 
representatives, made as aforesaid, to the meeting ? If it was their 
duty so to have done, the election aforesaid was void. 

It is difficult, from the conflicting evidence in this case, to deter- 
mme the precise time when the said motion was made, in reference 
to the commencement of the votmg. It is apparent, however, to the 
committee, that the direction of the town clerk to the voters, to bring 
in their votes, the presentation of the ballot boxes by the selectmen, 
to receive the votes, and the conmiencement of the voting, followed in 
such rapid succession as to be nearly simultaneous, so that no time 
intervened, in which the said motion could have been made and sec- 
onded, previous to the conunencement of the balloting. 

As the right of determining the number of representatives is a cor- 
porate right, to be exercised previous to making the choice, it was 
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the duty of the selectmen to have given a reasonable time for the ex- 
ercise of that right. The selectmen having, in this case, adopted the 
usage of the town, for many years, as their guide, instead of the de- 
cbions of the House, in regulating the meeting, did not give a reasona- 
ble time for the motion to be made and decided, previous to the 
commencement of the balloting. 

It is, therefore, the opinion of the committee, that said motion was 
made in a reasonable time, and that it was the duty of the selectmen 
to have put the motion, so that the meeting might have determined 
the nimiber to be chosen, before the choice should be made. 

The committee, therefore, report, that the said supposed election 
of representatives, for the town of Boston, is illegal and void ; and 
that the said Stephen Codman, Benjamin Russell, Benjamin Whit- 
man, Charles Davis, William H. Sumner, Nathaniel Curtis, John 
Howe, Jonathan Loring, Benjamin Gorham, Benjamin Smith, John 
Cotton, Benjamin Rand, David Sears, Francis Bassett, and Enoch 
Silsby, are not entitled* to seats in this House." 

The report was considered, and debated at length, and accepted 
on the twenty-eighth of January, by a vote of 101 yeas to 22 nays.' 

It was then ordered, that the committee on the pay roll, be directed 
to make up the pay of the members from Boston, to the day of the 
acceptance of the report.' 

1 S9. J. H. 239, 247, 261. « Same. 
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1819—1820. 



COMMITTEE ON ELECTIONS. 



Messrs. Ckarles Davisj of Boston, Jairus Ware, of Wrentham, 
Daniel J^ohU, of WilliamstowD, Ebenezer Mosely, of Newbtuy- 
port, Erastus Foote, of Wiscasset. 



CHARLESTOWN. 

It is the duty of Selectmen, before proceeding to an Election, to allow reasonable debate 
upon, and a fair discussion of, the question, to what extent the Town will be repre- 
sented ; — otherwise the Election will be void. 

A decision of the Presiding Selectman, not dissented from by his brethren, is the decision 
of the whole board. 

The election of Timothy Thompson, Jun., Philemon R. Rus- 
sell, Peter Tufts, Thomas Harris, John H. Brown, and Richard 
Devens, members returned from the town of Charlestown, was con- 
tested by Benjamin Swift, and three hundred and fifty-five others, 
inhabitants of that town,^ for reasons which are fully stated in the 
following report of the conmiittee on elections,* viz : 

" After an examination of many witnesses, adduced by the remon- 
strants, and by the sitting members, and other evidence in the case, 
the committee find the following facts. A meeting of said town 
of Charlestown was duly and legally warned, to be holden on the 
third day of May, now last past, for the purpose of choosing one or 
more representatives to the present General Court ; that when the 
legal voters of said town, in the choice of representatives, were as- 
sembled for said purpose, the meeting was duly opened by reading 
the warrant for the same, and the chairman of the board of selectmen 
of said town, Timothy Thompson, Jun., Esq., stated, officially, 
that the town was constitutionally entided to send six representatives, 

» 40. J. H. 7. » 40. J. H. 183. IW. 
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and the number it would send would be the first question for con- 
sideration ; that, immediately, a motion was regularly made and sec- 
onded, that the town should send two representatives, and imme- 
diately after, another motion was regularly made and seconded, that 
the town should send six representatives. The chairman then said, it 
was his duty to put the question for the highest number first, and while 
he was proposing the question. Gen. Nathaniel Austin, a legal voter 
of said town in the choice of representatives, addressed the chairman, 
saymg before the question was taken, he wished to submit a few obser- 
vations, and would detain the meeting but a short time, and then pro- 
ceeded to offer reasons against the town's being represented by six, 
and in favor of its being represented by two. He had not uttered 
more than two or three sentences, when he was interrupted by Mr. 
Timothy Thompson, Senior, who said he understood it to be against 
the constitution and the laws to have debate on questions of that na- 
ture, and asked emphatically, if it was not against the constitution and 
the laws to debate such questions, and appealed to the two lawyers on 
the board of selectmen, meaning Leonard M. Parker and Elias Phin- 
ney, Esqrs., if it were not so, neither of whom replied. The chair- 
man instantly declared it would be useless and improper to debate 
the question, and that there could not be any debate ; that he pre- 
sumed, the voters came there with their minds made up to vote 
either for two or six. General. Austin observed, he knew of no such 
law, and desisted from any further remarks on the subject, considering 
himself precluded by the decision of the chairman. Immediately after 
the observation of General Austin, that he knew no such law, the 
chairman put the question, directing those in favor of six to manifest 
it, and those in favor of two to manifest it, and declared the vote to 
be in favor of sending six representatives. 

The committee further find, that not five minutes elapsed fi*om the 
time Gen. Austin addressed the chairman, until the chairman put 
the question, and that no one of the selectmen dissented from the 
opinion expressed by the chairman against permitting debate, and 
that the voters were attentive to the observations of Gen. Austm, 
until he was interrupted by Mr. Thompson, Senior, and the declara- 
tion of the chairman, consequent thereon, against debate, when there 
was considerable clamor for the question. 

The committee further find, that previous to the town meeting 
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ponsultation was had, and an arrakigement made between some oi the 
legal voters^ for discussing the question of the number of representaf- 
tires to be sent, and that they intended to offer their arguments in 
fiivor of sendmg two ; and that Doctor Abraham R* Thompson, 
and Gamaliel Bradford, Esq. considering O^n. Austin 4o have 
be^i put down ' by the decision of the chaurman, and themselves^ 
thereby, precluded from debate, did not attempt to offisr any remarks 
on this subject. 

When the chairman had, as aforesaid, declared the vote of the 
town to be in favor of sending six representatives, it was doubted, 
and a poll of the meeting demanded. Thereupon, the chairman di- 
rected those in favor of six to form on his right, and those in favor of 
two, to form on his left. The attempt to decide the question in this 
manner was unsuccessful ; some supposing they were to take the 
right or left as they faced the chairman, and others supposing they 
were to be governed by the right or left of the chairman as he stood. 
It was then agreed upon, and directed by the selectmen, for the de- 
cision of the question, that those in favor of sending two should pass 
out of the town hall and be counted first, and then those in favor of 
six should pass out in like manner and be counted, and some of the 
selectmen were to be the tellers. This duty by a consentaneous 
arrangement was undertaken by Leonard M . Parker, Richard Dev- 
ens, Peter Tufts, and Elias Phinney, of the board of selectmen. The 
number counted in favor of two was two hundred and nineteen, and 
the number agreed by three, to have been counted in favor of six, 
was two hundred and seven ; Mr. Parker said, the number he made in fa- 
vor of six was two hundred and eight ; but he was not satisfied with his 
' count, ' as he declared to the chairman, because he had been interrupted 
twice, by two having been challenged as having voted before, and 
after conversation on the subject of these challenges, he took the 
numbers, his brethren of the board had arrived at, from them, and pro- 
ceeded with his counting. His dissatisfaction was further increased, 
because there were some in the entry, desirous of an opportunity to 
come into the hall, pass out, and be counted. How these intended 
to vote was not known nor their number. It also appeared, that 
some were m the hall who had not passed out, — ^the selectmen and 
two or three others. White Messrs. Parker and Phinney were con- 
versing on the propriety of permitting those m the entry and others 
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to come in and vote, there was great pressure for admission to the 
hall, and the constable, who had guard of the door, took down his 
staff, and those without rushed in. 

The numbers counted and the other circumstances were commu- 
nicated to the chairman, and there were frequent and loud calls of the 
voters for a declaration of the result. The chairman answered, that, 
as there was no satisfactory result, there could be no declaration, and 
some other method must be resorted to, for a decision of the question. 
He then directed the voters, in favor of six, to arrange themselves 
on one side of the hall, and those in favor of two, on the other, and 
remain until they were counted. Confusion again arose. Many went 
to the middle of the hall, many declared the question had been fairly 
decided, and called for a declaration of the result ; they were an- 
swered, there was no result to be declared. In this situation of 
things, many of those in favor of sending two left the meeting — ^some 
saying to those in favor of two, 'clear out! the question has been 
taken fairly, and we ought to have the result declared, and no other 
method ought to be resorted to. ' The chairman then put the question, 
to be decided by hand vote, and there appeared, at this time, a large 
majority for six, and the vpters were called upon for their ballots, of 
which there were two hundred and seventy-seven given for the sitting 
members, and twenty-six ballots for two other persons, and Timothy 
Thompson, Jr., Philemon R. Russell, Peter Tufts, Thomas Har- 
ris, John H. Brown, and Richard Devens, were declared to be 
chosen. 

The committee are satisfied of the purity of intention of the chair- 
man, in the decision he made against debate, and which was not dis- 
sented from by either of the other selectmen. But the committee are 
unanimously of opinion, that it was an error of judgment on the part of 
the chairman, to prevent debate on a question regularly before the 
town, and in which, the corporate rights of the town were involved. 
It is further the unanimous opinion of the committee, that the decla- 
ration of the chairman against debate, as aforesaid, not having been 
dissented from by either of the other selectmen, must be considered 
to have been the decision of the whole board. 

And inasmuch as it hath been repeatedly decided by former Houses 
of Representatives, and by the Judges of the Supreme Judicial Court- 
that the right to send representatives to the General Court is a cor- 

27 
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porate right, vested in the towns, and to be exercised by them at 
their discretion, within the limits prescribed by the constituti(»i, and 
it being evident, that this right cannot be fairly and freely exercised 
without reasonable debate, and fair discussion of the question, to 
what extent a town will choose to be represented, provided such de- 
bate and discussion be offered, and such debate having been refused 
by the chairman and selectmen in this case, as aforesaid, the com- 
mittee are unanimously of opinion, that the supposed election of 
Timothy Thompson, Jr., Philemon R. Russell, Peter Tufts, 
Thomas Harris, John H. Brown, and Richard Devens, as repre*- 
sentatives of said town of Charlestown, was void, and that they are 
not entitled to seats in this House, and that the same be declared 
vacated." 

This report was accepted,* June 12th, by a vote of 128 to 63, 
and it was then 

Ordered, that the committee on the pay roll be directed to make 
up the pay of the members returned from Charlestown, to that day 
inclusive. 



CASE OF MOSES S. FEARING, RETURNED FROM WAREHAM. 

Member not entitled to a seat, upon a Certificate, that be was cbosen " by the minor part 
of the Electors present at the Meeting :" — Where a Town votes not to send a Represent* 
ative, if is not competent for the minority to elect one. 

MosEs S. Fearing appeared in the House to take his seat as a 
member, returned from the town of Wareham, and produced the 
certificate of his election, by which it appeared, that he was chosen 
"by the minor part of the electors present at the meeting:" it was 
thereupon ordered, that the said return be committed to the commit- 
tee on elections, to consider and report on the same, before the said 
Fearing be permitted to take a seat in tlie House.* 

The committee subsequently reported ; 

" That they find, that at a town meeting, holden in said town of 
Wareham, on the tenth day of May, now last past, it was voted by 
said town not to send a representative to the present General Court, 
and that said vote hath not been reconsidered. The committee, 

1 40. J. H. 160. s Same, 64. 
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therefore, are of the opinion that Moses S. Fearing, purporting by 
said return, to have been on said day chosen to represent said town 
in the present General Court, is not entitled to a seat." 
The report was accepted.* 



RANDOLPH AND FRTEBURGH. 

[The elections in these towns were contested on various grounds, 
but the committee on elections reported in both cases, that the alle- 
gations were not supported by proof, and their reports were accepted 
unanimously.] 

»40.J.H.71. 



1820—1821. 
1821—1822. 
1822—1823. 



[No cases.] 
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1823—1824. 



COMMITTEE ON ELECTIONS. 



Messrs. Charles Turner^ of Scituate, William Ellisy of Dedham, 
Francis Fiske^ of Cheshire, Barnabas HedgCy of Plymouth, 
Robert Rantoul, of Beverly. 



HADLET. 

A Tote to send only one Representative may be reconsidered, and a vote taken to send 

two, while the Electors are voting. 

The election of Nathaniel Cooledge, Jr., one of the two members 
returned from the town of Hadley, was contested by Levi Dickinson, 
Jr., and others,* for reasons, which appear in the following report of 
the committee on elections, viz : 

" To the election of said representatives, a remonstrance or protest 
has been entered: 

1st. Because, at a more full meetmg, the town by a large ma- 
jority, voted to send only one. 

2nd. Because, one representative was sufficient — all that could 
be legally elected, and all that a majority of the inhabitants wished, 
or their interest required. 

3rd. Because, the election of Mr. Cooledge, the second repre- 
sentative, was effected by a much less number than the first, and 
after many inhabitants had left the meeting, expecting that only one 
would be chosen. 

4th. Because, the town of Hadley did not contain polls enough 
to entide it, according to the laws and constitution of this Common- 
wealth, to more than one representative. 

Accompanying this remonstrance is a copy of the proceedings of 
the meeting in said town of Hadley, on the said fifth of May, by 
which it appears, that the inhabitants, voted first, that one represent- 

1 44. J. H. 9. 
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ative be chosen for the ensuing year. — That the meeting then pro- 
ceeded to ballot for a representative, but before the balloting was 
completed, on motion it was voted, that the first vote be reconsider- 
ed ; also voted, that two representatives be chosen for the ensuing 
year. — The balloting for a representative was then completed, and 
all the votes given in (both before and after the passing of the two 
last votes,) were sorted, counted, recorded, and publicly declared, 
as follows, viz : — For Moses Porter, Esq., 65 ; Charles P. Phelps, 
Esq., 46 ; Deacon William Dickinson, 1 ; Moses Porter, Esq., was 
declared to be elected. Votes for another representative were then 
given in, all of which were sorted, counted, recorded, and publicly 
declared, as follows, viz : — For Charles P. Phelps, Esq., 42 ; Hon. 
Samuel Porter, 4; Mr. Nathaniel Cooledge, Jr., 65; and said Cool- 
edge was declared to be elected. No person appearing before the 
committee to substantiate the statements made by the remonstrants, 
the committee have not been able to discover any thing in the pro- 
ceedings of the mhabitants of the town of Hadley which can vitiate 
the returns, or deprive the sitting members, or either of them of their 
seats. The only point, which it appeared necessary to have estab- 
lished, was, whether the town contained ratable polls sufficient to en- 
tide it to send two representatives. To this point the Hon. Samuel 
Porter was called, who stated that he was an assessor of said town, 
and assisted in making the highway tax, in April last, for the present 
year, and after the tax was completed he carefully counted the rata- 
ble polls, and found the number to be three hundred and ninety-seven. 
The fact bemg established that the town had a right to elect two 
representatives : 

The committee ask leave to report, that Moses Porter, Esq., and 
Mr. Nathaniel Cooledge, Jr., have been constitutionally elected rep- 
resentatives of the town Hadley, for the current political year ; and 
are entided to their seats." 

The report was accepted.^ 

1 44. J. H. 46. 
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1824— 1825. 



COMMITTEE ON ELECTIONS. 



Messrs. Thomas Harris^ of Charlestown, Samuel Swett^ of Boston, 
Samuel M, JWKay, of Pittsfield, John Merrill^ of Newburjrport, 
Francis C. Macy^ of Nantucket. 



MARBLEHEAD. 

Office of Deputy Collector or Inspector, under the U. S., incompatible with that of 

Representative. 

The election of William B. Adams, returned a member iBrom the 
town of Marblehead, was contested by John L. Harris and others, 
on the ground, that he was ineligible as a representative, by reason of 
his holding the offices of deputy collector and inspector of the cus- 
toms, under the government of the United States." 

The committee on elections made the following report, in this case, 
at the May session,* viz: 

"The committee on elections have had under consideration the 
remonstrance of John L. Harris and others, inhabitants of Marble- 
head, against the right of William B. Adams to hold his seat — ^they 
alleging that he is a deputy collector and an inspector of the customs, 
at said Marblehead, and in consequence not entitled to his seat. The 
remonstrants have proved to the committee, that said Adams was a 
deputy collector on the 4th of May last, and that he has assumed to 
act and did sign his name as such, on the 7th and 20th May, and 
that he has performed the duties of inspector, since his election to a 
seat in this House. On the odier side, the collector of the customs, 
for the district of Marblehead and Lynn, appeared before the cqm- 
mittee, and under oath declared, that William B. Adams had been a 
deputy collector, but that he resigned that office on the 10th day of 

> 46. J. H. 12. s Same, 83. 



May last, the day on which the town-meeting was held, for the 
choice of representatives to the General Court ; that he has had no 
authority to act in that capacity since, but was directed to settle up 
his accounts forthwith. He also declared as aforesaid, that there is 
no permanent inspector at Marblehead ; that William B. Adams has 
occasionally been employed as inspector, but at the time of his tak- 
ing his seat, he held no office whatever at the custom house. No 
. other objection having been made, the committee believe, and here- 
by report, that William B. Adams is entitled to his seat." 
The report was accepted. 



LYNN. 

A Town, having yoted to send one, and but one Representative, may lawfully reconsider 
that vote, and elect an additional number, after having chosen one.— 'Where there are 
two persons in a Town, of the name for which votes are cast, one of whom is, and the 
other is not, constitutionally eligible, the votes will be presumed to be intended for the 
former .^Tunior is no part of the name. 

The election of James Pratt, Jr., and Thompson Burrill, two of 
the members returned from the town of Lynn, was contested by 
James Gardner and others, because the said Pratt and Burrill were 
not chosen until after the said town had voted not to send but one 
representative, and had chosen one accordingly.* 

At the January session, the committee on elections reported as 
follows, on this case,* viz: 

"On the 13th day of May, 1824, a town meeting was held in 
Lynn, for the choice of one or more representatives, from said town 
to the General Court. After the meeting was opened, a motion was 
made to send one representative, and one only ; but before that mo- 
tion was put, another motion was made to send six, which was put 
and decided in the negative. Other motions were then made, to 
send five, four, three, and two, and severally put and decided in the 
negative. The first motion, to send one, and one only, was then 
put and decided in the affirmative, by twenty-one votes in the affirm- 
ative, and nmeteen in the negative, as appears by parol evidence, 
there being no record of the numbers of votes given. The voters 

> 45. J. H. 66, 119. ' Same, 160, 165, 186, 187, 190. 
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were then called upon to bring in their votes for one representative. 
They were brought m and counted, and Ezra Mudge, Esq., was 
chosen, about eighty-five votes being given for him, and about twen- 
ty-five against him, as appears by parol evidence, no record of the 
numbers having been made. After the choice of one representative, 
a motion was made to reconsider the vote which had passed, to 
choose one representative, and one only, and being put, was carried 
in the affirmative, by about forty-five voting in the affirmative, and 
about twenty-nine in the negative, as appears by parol evidence. A 
motion was then made to choose two representatives, in addition to 
the one already chosen, and carried in the affirmative, (the town be- 
ing entided to that number and more.) The votes were then called 
for and carried in, and upon being counted, it was found that James 
Pratt and Thompson Burrill were chosen. The remonstrants state, 
that the votes given for James Pratt were recorded as given for 
James Pratt, Junior. The facts are, that two men resided in said 
town, by the name of James Pratt. The person, who claims the 
seat, is known in Lynn, by the name of James Pratt only, and is 
never designated as James Pratt, Junior ; and the other James Pratt 
is a man very far advanced in life, known only as a day laborer and 
ineligible to the office of representative. It is a fact, admitted by 
the remonstrants, that the individual claiming the seat, was the one 
intended by the voters. The committee are unanimously of opinion, 
that, as no other James Pratt was eligible to the office, it would be 
doing violence to every sound rule of proceeding, in such cases, to 
presume that the electors voted for one whom they could not consti- 
tutionally elect, when the individual intended was constitutionally eli- 
gible, and that no substantial objection arises, on this ground, to 
the member holding his seat. As to the first ground of objection, 
mentioned by the remonstrants, the committee are of opinion, that 
notwithstanding a vote was passed, to choose one, and one only, yet 
it was competent for the town, while the town meeting, called for the 
purpose of choosmg one or more representatives, was open, to re- 
consider the vote to choose one only, and add two more, that in so 
doing, they exercised only their constitutional rights, and that no 
good cause is shewn for vacating the seats of the said James Pratt 
and Thompson Burrill. The committee have examined several re- 
ported cases of contested elections, but have not been able to find 
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any precisely like the one at bar ; but, upon general principles, the 
committee feel warranted in the opinion above expressed, as well as 
from what they know to be the usage of towns, on the subject of re- 
consideration of votes. By a certificate of the town clerk of Ljmn, 
the committee were informed that such was the usage of that town, 
when a larger number was present. The committee therefore report, 
that the said James Pratt and Thompson Burrill, are entitled to hold 
their seats. 

The report was accepted. 



CHESTER. 

Daty of the Moderator of a Town Meeting to make certain a vote when scrap led or 

doubted by a competent number of the Voters. 

There were two returns from the town of Chester, certified and 
signed by two different sets of selectmen, by one of which, it appear- 
ed that Silvester Emmons was elected, and by the other, that Asa 
Wilcox was elected. The election of the former was contested by 
Nathan Ellsworth and others, and that of the latter by Asahel Wright 
and others, on the ground, in both cases, that the selectmen, by 
whom the respective elections were certified, were not duly elected.* 

The committee on elections reported the following statement of 
facts, with their opinion thereupon, viz : 

''At a meeting of the inhabitants of the town of Chester, qualified 
to vote in town affairs, on the 1st day of March, at 9 o'clock, A. M., 
(the legality of which is not questioned,) William Henry, the clerk 
of said town, opened the meeting in the usual manner, and called for 
the ballots for a moderator, which he received, sorted, and counted, 
and then declared that William Shepard was elected. Shepard sig- 
nified his acceptance of the ofiice, and called for ballots for a town 
clerk ; and upon counting the ballots, it appeared that there was no 
choice. It appears that there was a motion made, (as is proved by 
a number of deponents, and the fact is not disputed,) to adjourn to 
the next day, at 9 o'clock, A. M. Thus far there is no question but 
the proceedings of the town were correct and legal. The modera- 
tor put the motion of adjournment, and declared it was a vote to ad- 

» 45. J. H. 42. 

28 
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jouTD. The vote was doubted by more than ten persons, and the 
moderator said he must divide the house. The house was divided 
but not counted. At this time it was nearly dark. The moderator 
deposes, that he adjourned the meeting by power of the first vote, 
and that at the time of dividmg the house, there was much noise and 
confusion. Some of the deponents state that the house was, or could 
be divided, and others that a division was not, or could not, be effect- 
ed. It also appears by a number of depositions, that the moderator 
made this declaration — 'by power or authority vested in me,' I ad- 
journ this meeting, until tomorrow at 9 o'clock, A. M., at the time, 
when the inhabitants dispersed. The moderator deposes, that he 
requested the town clerk to record the adjournment of the meeting, 
and that he declined, on the ground of its illegality. 

On the second day, there was a full meetmg, as many being pres- 
ent, as on the first day. The moderator called for the ballots for a 
clerk, and having counted them, he declared Otis Taylor elected by 
a majority of one vote. Taylor was duly sworn and officiated. It 
was then voted to choose three selectmen, who should also be as- 
sessors. On countmg the votes at the second ballot, (there being no 
choice on the first) it appeared, that Forbes Kyle had 143 and Isaac 
Whipple, 142 votes. It appears that the number of names checked 
on the list of voters, was 282. The moderator deposes, that he de- 
clared Forbes Kyle to be elected first selectman. Henry, the town 
clerk, deposes, that no declaration of choice was made by the mod- 
erator, but that he said there were more votes than voters. The 
moderator also deposes, that a man, whom he names, was suspected 
of putting in more than one vote ; that he saw him put in a large 
vote, and that when he took away his hand, a small piece of paper, 
say the size of a vote, adhered to it. After the declaration of the 
result of the second ballot for first selectman, there was much noise 
and confusion, and when the ballots were called for the second se- 
lectman, the confusion increased, and there was a cry of, 'no vote,' 
'illegal,' &c. Before any votes were cast for second selectman, the 
moderator deposes, that a motion was made to adjourn to 22d March, 
on condition of beginning with balloting for first selectman ; that he 
put the motion, and declai*ed it a vote ; that it was disputed, and he 
ordered a division, but did not succeed. It appears there was 
much confusion at this time, and that the moderator said, I adjourn 
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this meeting for two weeks, and that, soon after he declared, I ad- 
journ this meeting to the 22d day of March, at 9 o'clock, A. M. ; 
that Taylor recorded that the moderator adjourned the meeting, and 
that on the 22d March, he added, by direction of the moderator, 
these words, 'according to vote of the town.' It appears that the 
hands raised for and against the adjournment, both on the first and 
second days of March, were not counted. It is stated by one de- 
ponent, that the moderator said, I adjourn by vote of the town. On 
the supposed illegality of the meeting, and the adjournment thereof, 
application was made by twelve fireeholders, to the selectmen chosen 
in 1823 — ^to warn a meeting of the inhabitants to assemble for the 
choice of town officers. Pursuant to said warrant, a part of said in- 
habitants assembled, as therein directed, to wit : on the 22d day of 
March, at 8 o'clock, A. M. William Henry, the town clerk for 
1823, opened the meetmg, by reading the warrant and the return 
thereof. About this time, or at 9 o'clock, William Shepard and 
many others with him, came into the meeting. Said Shepard de- 
manded his seat as moderator, and was refused. He then made de- 
claration, that the meeting was adjourned to the school-house, and 
soon afterwards said, to the centre school-house, to which place 
many voters repaired, and there elected Samuel B. Stebbins, as sec- 
ond selectman, and assessor, and John Hamilton, third selectman 
and assessor, and Horace Smith, as constable, with other officers 
required by law, to be chosen in the month of March or April, an- 
nually. 

The part of the voters, who remained at the meeting-house, Mr. 
Henry presiding as moderator, made choice of Isaac Whipple, for 
moderator, and William Henry, for town clerk, and Isaac Whipple, 
James Nooney, Jr., and Charles Collins, as selectmen and assessors, 
(the same who were selectmen and assessors, the preceding year.) 
They also chose Martin Phelps, Jr., constable, and such other offi- 
cers as are required by law, to be chosen in the months of March or 
April, annually. 

Pursuant to a warrant, directed by said Kyle, Stebbins, and Ham- 
ilton, as selectmen, to said Smith, as constable, notifying the voters 
qualified, as the law directs, to assemble and give in their votes for a 
representative to the General Court, a part of the inhabitants of 
Chester assembled on the 3d day of May, and made choice of Sil- 
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vester Emmons, Esq., for their representative, whose election was 
duly certified by said Kyle, Stebbins, and Hamilton, as selectmen of 
said town, and who was notified by Horace Smith, as a constable of 
the town of Chester. 

Pursuant to a warrant directed to Martin Phelps, Jr., as constable, 
by Whipple, Nooney, Jr., and Collins, as selectmen, to notify the 
inhabitants qualified as the law directs, to assemble and give in their 
votes for a representative, to the General Court, a part of the in- 
habitants of Chester, aforesaid, assembled on the 10th day of May, 
and made choice of Asa Wilcox, Esq., as their representative, 
whose election was duly certified, by said Whipple, Nooney, Jr., 
and Collins, as selectmen, and who was notified by Martin Phelps, 
Jr., as constable for the town of Chester. 

Upon nuiture consideration of the foregomg facts, the committee 
report : 

That, in their opinion, the adjournment of the meeting of the town 
of Chester, on the first day of March last, was illegal, inasmuch as 
that when the moderator had put the question of adjournment, and 
had declared it to be a vote, and when such vote was ^ scrupled or 
questioned by seven or more of the voters present,' that he did not 
'make the vote certain by polling the voters,' the meeting not having 
desired the vote to be decided in any other way ; that an attempt to 
divide bemg unsuccessful, no attempt was made to count the voters 
and ascertam the will of the town : 

That, at a meeting of the inhabitants of said town of Chester, duly 
notified and warned by Martin Philips, Jr., constable of said town, 
pursuant to a warrant issued by Isaac Whipple, James Nooney, Jr., 
and Charles Collins, as selectmen of Chester, at the request of Asa 
Wilcox and eleven others, fi*eeholders and inhabitants of said town, 
for the purpose of choosing town officers, the said Isaac Whipple, 
James Nooney, Jr., and Charles Collins, were legally chosen select- 
men of said town ; and the said selectmen having certified, according 
to law, that Asa Wilcox was duly elected, on the 10th day of May 
last, by the fireeholders and others, inhabitants of the town of Ches- 
ter, qualified voters, to represent them in the General Court, to be 
assembled on the last Wednesday of said month, the committee are 
of opinion, and hereby report, that Asa Wilcox is entided to a seat 
in this House. 
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The committee further report, that the meeting at the centre 
school house, in Chester, on the 22d day of March last, being, in 
their opinion, iUegal, Forbes Kyle, Samuel B. Stebbins, and John 
Hamilton, who have made return as selectmen of said town, in the 
usual form, that Silvester Emmons was duly elected, on the third 
day of May last, at a meeting, notified and warned in pursuance of a 
warrant by them issued, to Horace Smith, as constable of said town, 
were not the selectmen of said town, and that, for the same reason, 
Horace Smith was not constable of said town. 

The committee are of opinion, and hereby report, that Silvester 
Emmons is not entided to a seat in this House." 

This report was made at the May session, and referred firom 
thence to the January session,^ but does not appear to have been 
afterwards acted upon. 

1 46. J. H. 119. 
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COMMITTEE ON ELECTIONS. 



Messrs. Amos Spauldingj of Andover, Franklin Dexter, of Boston, 
Francis C. Macy, of Nantucket, Ephraim Buttricky of Cambridge, 
David S. Greenoughy of Roxbury. 



CASE OF JOHN SHEPLEY, MEMBER FROM FITCHBURG. 

A Member removiDg firom the Commonwealth becomes thereby disqualified firom holding 

his seat. 

At the commencement of the January session, a letter was receiv- 
ed firom John Shepley, member firom Fitchburg, announcmg, that 
since the adjoummen, the had removed with his family to Saco in the 
state of Maine, where he intended to reside.* The subject under- 
went considerable discussion, and it was finally determined that his 
seat was vacated by the removal.* 

> 46. J. H. 167. > Same; 180, 188, 184, 190. 
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A motion was then made, that a precept be issued to the town of 
Fitchburg, to choose a representative, in the room of Mr. Shepley,* 
which motion, upon discussion, was indefinitely postponed.^ 



CASE OF JOSEPH DOWNE, JR., MEMBER FROM FITCHBUR6. 

A Member choeen to fill a vaeancy, oecanoned by the removal of anotber without the 

Commonwealth; is not entitled to hold his seat. 

Joseph Downe, Jr., returned a member from the town of 
Fitchburg, to supply the vacancy occasioned by the removal of Mr. 
Shepley from the Commonwealdi, appeared, was qualified and took 
his seat in the House :* and the return of his election was referred to 
the committee on elections.* 

The committee made a report, giving a statement of the facts re- 
lating to the election, and concluding with a declaration, that Mr. 
Downe was not entitled to a seat.* 

The report was considered and debated in the House, and in 
committee of the whole, on five several days, and finally accepted, 
by a vote of 53 yeas to 45 nays.* 

The committee on the pay roll were then directed to make up 
the pay of Mr. Downe, for his travel and attendance, as a member.^ 

> 46. J. H. 194. > Same; 198. > Same, 270. « Same, S69. '^ Same, 330. 
• Same; 859; 365; 372; 387. 7 game, 391. 



182&--1827. 223 



1826—1827. 



COMMITTEE ON ELECTIONS. 



Messrs. Laban Marcy^ of Greenwich, Andrew Dunlap^ of Boston, 
MRnot Thayer^ of Braintree, Joseph H, Prince^ of Salem, Damd 
Stetson^ of Charlestown. 



OPINION OF THE JUSTICES OF THE SUPREME JUDICIAL COURT, 
CONCERNING THE FILLING OF VACANCIES IN THE HOUSE, 
AND THE ELECTION OF MEMBERS THEREOF TO THE COUNCIL. 

Vacancies in the House, other than those enumerated in the Sd section of the 6th chapter 
of the Constitution, may be filled. — Members of the House of Representatives may con- 
stitutionally be elected to the Council. 

At the May session, it was 

Ordered, that the committee on elections be directed to report, at 
the next session, whether any vacancy can be filled in the House of 
Representatives, except such as are enumerated in the second sec- 
tion of the sixth chapter of the constitution : 

Ordered, that said committee report, whether any member of the 
House of Representatives can constitutionally be elected to the Coun- 
cil Board : 

Ordered, that said committee, in the name of the House, require 
of the Justices of the Supreme Judicial Court, their opinion on these 
subjects.* 

In pursuance of these orders, the committee laid the questions 
proposed before the Court, and at the January session, the foUowii^ 
opinion was received.' 

" To the Honorable the House of Representatives of the Com- 
monwealth of Massachusetts. 

The Justices of the Supreme Judicial Court have attended to the 
questions, to which, by a vote of the House, passed 17th June, 1826, 

1 47. J. H. 136. * Same, 178. 
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their answer was required, and submit the following as their opinion 
thereon : — 

The first question is, whether any vacancies can be filled in the 
House of Representatives, except such as are enumerated in the 2d 
article of the sixth chapter of the constitution ? 

The second, whether any member of the House of Representa- 
tives can be constitutionally elected to the Council Board. 

We take the liberty to transpose the order of the questions, since 
the answer to the second involves some considerations, which are of 
importance in the consideration of the first. 

And we are of opinion, there is nothing in the constitution, which 
disqualifies, or renders ineligible, a member of the House to a seat 
in the Council. 

The 2d article of section 3d, chap. 2, of the constitution, pro- 
vides for the choice of nine counsellors, from the persons returned 
for counsellors and senators, with this further provision, that, ^ in 
case there shall not be found, upon the first choice, the whole num- 
ber of nine persons, who will accept a seat in the Council, the de- 
ficiency shall be made up, by the electors aforesaid, firom among the 
people at large.' 

We think the firamers of the constitution, and the people who 
adopted it, intended only, by this provision, to exclude the implica- 
tion, that successive elections should of necessity be made fi-om the 
Senate ; which implication might have existed without this provision, 
since, by the constitution, the members of that board are all chosen 
by the people, counsellors as well as senators. 

Members of either branch of the Legislature continue to be of the 
people, for they have no distinct privileges, but only a trust or duty 
to perform for the people ; and therefore, when it is provided that 
the second choice shall be from among the people at large, we think 
all citizens are comprehended within that description, who are not 
disqualified by the constitution to hold a seat in the Council ; and 
that the real intent was to leave the choice entirely unrestricted, after 
an attempt should have been made to fill up the Council from the 
Senate. 

Such we believe has been the practical construction of the consti- 
tution m this particular ; for it appears, from the journals in the sec- 
retary's office, that on the very first year after it went into operation. 
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a member of the House of Representatives was elected a counsellor, 
and took his seat at that board ; and that many such elections were 
made, between that time and the year 1823. 

Cotemporaneous expositions of doubtful provisions in all instru- 
ments, and particularly in legislative enactments and constitutional 
charters, are held to be legitimate and useful sources of construction. 

What has been done in tlie beginning, and has continued to be 
done for a long series of years, without any question as to the right- 
ful power or authority on which such acts have been predicated, may 
be presumed, by succeeding public agents, to have been rightfully 
and properly done ; in case no private right or public inmiunity is 
invaded. 

We therefore do not hesitate to give our opinion, that a member 
of the House of Representatives can, constitutionally, be elected to 
the Council Board. 

In regard to the other question, viz: whether any vacancies can 
be filled in the House of Representatives, except such as are enu- 
merated in the second article of the sixth chapter of the constitution, 
we answer, that what we understand to have been the practice, viz: 
to fill vacancies made by the election of a member of the House to 
a seat in the Senate, or the Council, may well be supported by the 
principles of the constitution, and by analogy to certain cases, pro- 
vided for by that instrument. 

It was evidently the intent of the framers of the constitution, to 
recognize the right of towns, whose representatives had been called, 
by the constituted authorities, to the exercise of some other public 
duty, inconsistent with their legislative functions, to supply their place 
by a new election ; as will appear by the numerous cases provided 
for in the article of the constitution cited in the question proposed. 
It was probably not contemplated that seats would be vacated by a 
legislative election to another department of the government, and 
therefore that case is not provided for. 

But it is to be considered that every town, having the number of 
polls required by the constitution, has a right to be represented in 
the popular branch of the Legislature ; and that this is a valuable and 
important right, of which the inhabitants ought not to be deprived 
without their own consent. In the case supposed, the inhabitants of 
the town have signified their intent and desire to avail themselves of 

29 
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this right, hj the actual election of a member. In addition to the 
conmion interest, which they have in the general concerns of the 
state, in the management of which they are entitled to a voice, they 
may have important local interests, which, in their opinion, require, 
the special care and attention of one of their own body. Now, if, 
by the removal of their representative into the Senate or the Coun- 
cil, they must remain unrepresented, they are virtually disfranchised 
for the current year ; and this, by the two branches of the Legisla- 
ture, who, if they have not imposed a duty, have offered strong in- 
ducements to the representative of the town to forsake the place, to 
which he had been elected with a view to the particular interests of 
the town, as well as the general interests of the public. 

The case may be different where the seat shall be vacated by 
death, resignation or removal out of the state ; for these are contin- 
gencies of which towns may be supposed to take the risk, when they 
make their election. Our opinion is confined to the case of a seat 
vacated by the interference of the constituted authorities, who have 
called the representative to another sphere of public duty ; and in 
such case, we think his place may be supplied by the town he repre- 
sented, because they would otherwise be deprived of their voice in 
the legislative department, without their consent ; and this would be 
contrary to one of the fundamental principles of a free representative 
government. We think, therefore, that what we understand to have 
been the settled practice of the House, in similar cases, is founded 
upon a just view of the principles of the constitution, and upon analo- 
gy to the cases, for which express provision has been made ; it ap- 
pearing from these cases, that whenever a representative has been 
called to the exercise of any public trust, which disqualifies him for 
a seat in the House, the framers of the constitution and the people 
thought the town, which he represented, ought not thereby to lose its 
voice in the legislative councils. 

We ask leave further to suggest, that as every town has, originally, 
a right to decline being represented, subject to the power of the 
House to impose a fine for the neglect ; so, this right would re- 
main when called upon by a precept from the House, requiring them 
to make a new election ; for this precept cannot be of greater force 
than the constitution, which, according to decisions heretofore made, 
leaves the option to the towns to be represented or not, on the condi- 
tion above stated. 
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For the foregoing reasons, we are of opinion, that vacancies in the 
House of Representatives, other than such as are enumerated in the 
2d article of the 6th chapter of the constitution, being of the kind 
supposed in the preceding remarks, may be filled by new elections. 
All which is respectfully submitted. 

(Signed) ISAAC PARKER, 

SAMUEL PUTNAM, 
S. S. WILDE, 
MARCUS MORTON. 
The committee then reported, in accordance with this opinion: 
First, that vacancies can be filled in the House of Representatives, 
except [and other than] such as are enumerated in the 2d section 
of the 6th chapter of the constitution, as, where a member of this 
House is elected by the Legislature a member of the Senate and 
called up to that Board, the vacancy thereby created, in the opinion 
of the committee, may be filled up. 

Secondly, that a member of the House of Representatives can be 
constitutionally elected to the Council Board.* 
The report was accepted.* 

» 47. J. H. 178. « Same, 191, 8,9. 
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1827—1828. 



COMMITTEE ON ELECTIONS. 



Messrs. Laban JMarcj/, of Greenwich, Thomas P. Beal^ of Kings- 
ton, Elisha Mack^ of Worthington, Lester Filhy^ of Otis, Solo- 
mon S. Whipple J of Salem. 



BARRE. 

It was held no objection to the qualification of a Member as to property, that he was rated 
in the valuation at two hundred dollars, personal estate, and no more, and that his real 
estate had been set off on execution. 

The election of Gardner Ruggles, returned a member from the 
town of Barre, was contested by Otis Sherman and others, on the 
ground, that said Ruggles did not possess sufficient property to quali- 
fy him, according to the constitution, for the office of representative.* 

The remonstrants produced in evidence an affidavit of one of the 
assessors of the town of Barre, dated May 25th, 1827, stating that 
the valuation of the personal property of Mr. Ruggles, for the year 
1826, was two hundred dollars and no more : and also, a certificate 
of the register of deeds for the county of Worcester, stating that 
eleven executions were recorded in his office, in the year 1822, 
against the said Ruggles, in which real estate was set off to the res- 
pective creditors therein named, and that he did not find on record 
any conveyance of land to the said Ruggles subsequent to that time. 

On this evidence, the committee on elections reported, that Mr. 
Ruggles was entided to his seat. The report was accepted.' 

1 48. J. H. 6, 20. s Same, 54. 
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WINDSOR. 

It seems not to be any objection against the validity of an Election, that the votes were 
given in, without the list of voters being called 3 that persons were allowed to vote, whose 
names were not on the list; and that some of the Voters, whose qualifications were ques- 
tioned, were allowed to withdraw their votes. 

The election of Asa HaD, returned a member from the town of 
Windsor, was contested by Elijah Turner, Jr., and others, for the 
following reasons, alleged in their remonstrance, viz : 

" That, at the meeting for the election, the votes were cast, without 
the list of voters being called ; that some persons, whose names were 
not on the list, voted ; and, that, during the balloting, the selectmen 
allowed four persons, who had voted, and whose right to vote was 
disputed, to put their hands into the box containing the votes, and to 
take out such as they pleased." 

The committee on elections, to whom the remonstrance was re- 
ferred, reported, that, from the evidence submitted to them, the said 
Hall appeared to be duly elected.^ [It does not appear, that any 
documentary evidence was laid before the committee, either to prove 
or disprove the allegations in the remonstrance ; and it cannot be de- 
termined from their report, whether they decided in favor of the 
election, because the allegations against it were not proved, or be- 
cause they considered the objections groundless.] 

The report was accepted. 



CASE OF WILLIAM B. ADAMS, MEMBER FROM MARBLEHEAD. 

Office of Deputy Collector incompatible with that of Representative. — ^In a discussion of 
the question, upon the reconsideration of a vote accepting a Report, whereby the seat 
of a Member was vacated, it was ruled by the Speaker, that evidence might be intro- 
duced in support of, but not against, the motion to reconsider. 

William B. Adams being returned a member from the town of 
Marblehead, and having been duly qualified and taken his seat in the 
House, the committee on elections were directed to inquire into his 
right to hold the same.' 

> 48. J. H. 10, 64. ' Same, 220. 
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The committee on the second of February, made the following 

report,' viz: 

" The committee on elections, who were instructed to inquire into 
the right of William B. Adams, of Marblehead, to a seat in this 
House, have attended to that duty, and held several meetings in rela- 
tion thereto, by adjournment, at his request, at all of which he was 
present, and now they respectfully report : 

That William B. Adams was duly returned as a member of this 
House, and, having taken the requisite oaths, took his seat one day, 
in this House, at the June session thereof, and that it was clearly 
proved, by the testimony of several witnesses, who voluntarily pre- 
sented themselves before the committee, and were examined, under 
oath, and by the inspection of sundry custom house official docu- 
ments, which were furnished the committee, that William B. Adams 
did, from the end of the June session, of this present General Court, 
to the third day of January last, inclusive, do and perform the duties 
of a deputy collector of the district of Marblehead and Lynn, in this 
Commonwealth ; that during this period, he administered the usual 
custom house oaths, certified invoices of imported goods, and signed 
coasters' clearances, as deputy collector aforesaid ; and that he was, 
during the time aforesaid, in the habit of performing such and similar 
duties, during the presence or absence of the collector of the said 
district. The committee find, that by an act of the United States, 
passed March the second, 1799, the collectors of the customs may, 
during their sickness, or occasional and necessary absence, and not 
otherwise, appoint a deputy, duly constituted, under their hands and 
seals, to act in their behalf, in the discharge of the duties of their 
office, and that, by the seventh section of another act, passed March 
3d, 1817, the several collectors of the United States are authorized 
to nominate and appoint one or more deputies, with the approbation 
of the secretary of the treasury, who, m said act, are declared to be 
officers of the customs, and are required to take an oath of office. 

By the 8th amendment of the Constitution of this Commonwealth, 
it is provided, that no person, holding any office under the authority 
of the United States, (postmasters excepted,) shall, at the same 
time, have a seat in this House. 

The committee, having no power to send for persons or papers, 

» 48. J. H. 271. 
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had no means of ascertaining bj virtue of what mithority Mr. Adams 
assumed to discharge the official acts aforesaid ; but the committee are 
of the opinion, that the acts and doings of Mr. Adams, as aforesaid, 
are prima facte evidence, that^ from June last, to the third day of 
January last, inclusive, he held the office of deputy collector of the 
district of Marblehead and Lynn, and that holding said office under 
the authority of the United States is incompatible with a right to a 
seat ; and they do accordingly report, that William B. Adams, of 
Marblehead, is not entitled to a seat in this House." 

The report was accepted,* on the ninth of February, by a vote of 
88 to 71, and Mr. Sedgwick, of Stockbridge, then gave notice, that 
he should move a reconsideration of the vote, on the succeeding 
Monday. 

On the eleventh of February, Mr. Sedgwick, pursuant to the no- 
tice given by him, moved a reconsideration of the vote, whereby the 
said report was accepted. During the discussion which ensued on 
this motion, Mr. Bliss, of Springfield, was proceeding to submit to 
the House, as an argument against the reconsideration, certain evi- 
dence tending to shew, that the said William B. Adams was consid- 
ered, and returned, by the Secretary of the Treasury of the United 
States, as an officer of, and in the pay of the United States, when 
he was called to order by Mr. Sedgwick. The Speaker decided 
that it was not in order, to submit this evidence to the House, as an 
argument against the reconsideration, inasmuch as Mr. Adams, hav- 
ing been virtually suspended from his seat, by the decision of the 
House accepting the report, was not, and could not be present, to 
repel or explain it ; but that any evidence, offered in support of the 
motion to reconsider the vote, would be admissible, the same objec- 
tions not existing against its reception. No appeal was made from 
the decision of the chair. The question being then taken on the 
motion to reconsider, it was decided in the negative, by a vote of 
126 to 75, and the report of the committee was ordered to be in- 
scribed on the journal.* 

A motion was subsequendy made, that the committee on the pay 
roll, be dh-ected to make up the pay of Mr. Adams, for his travel 
and attendance, as a member, and, after consideration, was decided in 
the negative.^ 

> 48. J. H. 302. s Same, 907, 8, 9. ' Same, 357, 360, 362. 
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On the fourteenth of January, 1831, Mr. Adams petitioned for an 
allowance of pay, as a member, until his seat was vacated, as above- 
mentioned. The conmiittee on elections, to whom his petition was 
referred, reported a resolve in his favor, which was rejected by the 
House.* 

15I.J.H. 148,246,286. 



1828—1829. 



COMMITTEE ON ELECTIONS. 



Messrs. John B, Davis^ of Boston, Solomon 8. Whipple^ of Salem, 
Joel Hayes ^ Jr,^ of South Hadley, Francis Perkins^ of Fitchburg, 
Thomas A. Greene^ of New Bedford. 



ATTLEBOROUGH. 

Question whether votes for Persons, not eligible as Representatives, can be considered and 
counted as votes, in determining the whole number cast. 

The return from the town of Attleborough certified, that two of 
the members returned were duly elected, and, in relation to the third, 
contained a statement of facts, upon which the selectmen of said town 
referred the question, whether Israel Hatch, the member thus return- 
ed, was duly elected or not, to the determination of the House. 

The committee on elections, to whom the return was committed,* 
at the May session, made the following report thereon,^ at the ensuing 
January session, viz: 

" That at a meeting legally held for the choice of representatives, 
in the town of Atdeborough, on the 5th day of May last, it was voted 
to send three representatives ; that said representatives were balloted 
for separately ; that, at the two first ballots, the two members duly 
returned from said town, appear to have been duly elected ; that 
eight several ballotings were had for the choice of the third represent- 
ative, at each and all of which the selectmen present and presiding 

» 49. J. H. 34, 41 , 80. « Same, 193. 
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declared, there was no choice ; and that, after these eight ballotings 
had been thus completed, the meeting was duly adjourned, to the 10th 
day of May last, when it was, in legal town meeting, voted to recon- 
sider the vote^ to send three representatives, and to send but two, and 
the meeting was then dissolved. At each of the aforesaid eight bal- 
lotings, the sitting member, Israel Hatch, Esq., had a plurality of the 
votes given in. The certificate of the selectmen, by him presented, 
states this fact and concludes, conditionally, in the following words: 

' If the votes for David Pidge, Lydia Jones, Hannah Pidge, 
Mary Lathrop, and Redmond Claflin ought not to be counted, on the 
ground of their ineligibility to the office of representative, then was 
the said Israel Hatch, Esq., elected as the thurd representative to re- 
present said town as aforesaid.' 

The committee ascertained, that the entire rejection of the votes 
for Lydia Jones, Hannah Pidge, Mary Lathrop, and Redmond Claf- 
lin, would not, at any one balloting, affect the result. After a patient 
investigation, protracted, at the repeated requests of the sitting mem- 
ber, a yet further continuance was granted, to give him an opportuni- 
ty to produce evidence, that he had a majority of the legal votes, at 
any one balloting ; but the only evidence to this effect, by him pro- 
duced, was the deposition of one Benjamin C. Richardson, which, 
in the opinion of the committee, is not entitled to credit. As to the 
eligibility of David Pidge, the committee found the evidence to be, 
that he had the constitutional qualifications, as to property and resi- 
dence ; but that he had been convicted of larceny, and had never re- 
ceived the executive pardon. The committee were of but one opin- 
ion, as to the conduct of those voters, who could so trifle with the 
elective firanchise ; but, as the votes, thus given, appear to have been 
given by legal voters, and as it therefore appeared, that, at no one of 
the eight ballotmgs, did Israel Hatch, Esq., have a majority of all the 
legal voters, voting for representatives for the town of Attleborough, 
the committee were unanimously of opinion, that said Israel Hatch, 
Esq., was not duly elected a member of this House, according to the 
constitution and laws of this Commonwealth ; and they report ac- 
cordingly, that he is not returned a member of this House, to the ac- 
ceptance thereof; and that he is not entitled to his seat in the same." 

The report was recommitted,* and on the thirteenth of February, 

1 49. J. H. 214. 

30 
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the committee reported,* that they had again, at three several ses- 
sions, heard the parties and examined the various proofs and allega- 
tions, adduced by the said sitting member, and other persons inter- 
ested in his case, and had found no reason to change their former 
report, which they therefore reported without amendment. 

The report was placed among the orders of the day, and on the 
sixteenth of February, was accepted.' 

A resolve, providing for the pay of Mr. Hatch, was afterwards in- 
troduced and rejected by the House.' 

» 49. J. H. 279. « Same, 293. 3 Same, 392. 



1829—1830. 



COMMITTEE ON ELECTIONS. 



Messrs. James C JlfemU, of Boston, Elisha Hubbardy Jr., of 
Williamsburg, Samuel Burr^ of Concord, Sohm^n Lincoln, Jr., 
of Hingham, Gayton P. Osgood, of Andover. 



BERKLEY. 

Where two Selectmen only, out of three, were present at the Meeting, it was held that a 
certificate, signed by one of them (the other being the Member chosen) and the absent 
Selectman, was " to the acceptance of the House.'* — Where a person, who was in posses- 
sion of a real estate, of the yearly value of from twelve to fifteen dollars, to which he 
bad no legal title, had received assistance from the town, for the support of a minor child 
who was an idiot, and bad also, for that reason and on account of his poverty, been ex- 
empted from taxation for several years, it was held that he was not qualified to vote 
in the election of Representatives. 

The Election of Samuel French, Jr., returned a member from 
the town of Berkley, was contested by John Dean and others,* for 
reasons, which are fully stated in the following report of the commit- 
tee on elections, viz : 

" That a meeting, duly and legally warned for the choice of a rep- 
resentative to this Legislature, was there held, on the eleventh day of 

1 60. J. H. 60, 100, 160. 
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May last ; that the whole number of votes given at the election was 
seventy-one ; necessary to a choice, thirty-six ; that said French, Jr., 
had thuty-six votes, and was declared to be elected. 

The remonstrants object, that the certificate of the election of the 
said Samuel French, Jr., is signed by George Sanford and Henry 
Crane, two only of the three selectmen ; that said Crane was not 
present at the meeting ; that said French, Jr., though a selectman and 
present, did not sign the certificate ; that the law requires, that a major 
part of the selectmen present at the meeting, shall sign the certificate ; 
and that as the requisition of the law has not, in this particular, 
been complied with, the certificate is void. 

The remonstrants further allege, that the name of Robert Sanford, 
an inhabitant of that town, and a qualified voter for a representative, was 
stricken firom the list of voters, immediately previous to the election, by 
said Samuel French, Jr., who was one of the selectmen of that town ; 
that said Robert Sanford did, on the same eleventh day of May, in 
open town meetmg, offer his vote or ballot to George Sanford, then 
presiding in the meeting as chairman of the selectmen, which vote 
was by him rejected, and that he, the said Robert Sanford, was 
thereby prevented fi-om voting. 

The remonstrants further state, that, at the same meeting, one Ste- 
phen B. Burt having voted, the said George Sanford, chairman of the 
selectmen, took from the ballot box a vote or ballot, under the pre- 
tence, that it was the ballot, which the said Stephen B. Burt had de- 
posited in the box, when from the position in which the said George 
Sanford stood, it was impossible that he should have seen the ballot, 
which the said Stephen B. Burt had deposited in the box, or the 
name which it bore. 

And further, that if the said Robert Sanford had been permitted 
to vote, or if the ballot actually deposited by the said Stephen B. 
Burt had not been withdrawn, the election might have resulted differ- 
ently. 

The remonstrants further represent, that the said election was con- 
ducted partially and unjustly, and in subversion of the right of suffrage. 

As to the charge of partiality and misconduct, on the part of the 
selectmen, in conducting the meeting, the committee are of opinion, 
that the same is wholly unsupported by evidence. 

The committee are also of opinion, that the certificate of the elec- 
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ticm of Mr. French ought to be considered by this House as suffi- 
cient. The statute relating to that subject requires, that ^ the select- 
men present or a major part of them shall sign a certificate, &c., or 
such election shall be certified to the House of Represenstatives to 
their acceptance.' As no fi*aud or misconduct appears, with regard 
to the certificate, and as the reason why it was not signed by the two 
selectmen present was, that said French, from motives of delicacy, 
did not think it proper to sign the certificate of his own election, 
the committee presume, that the certificate will be considered suffi- 
cient. 

It was agreed, that Stephen B. Burt was not a legal voter. 
George Sanford, the presiding selectman at the meeting, testified, 
that before he had time to forbid him, said Burt precipitately threw 
his vote into the box, and that he immediately drew the same vote 
from the box. He further states, that he put the vote, thus taken 
out, into his pocket, and did not know, until after the meeting, for 
whom the vote was given. After the meeting he found the vote to 
be for Samuel French, Jr. Mr. Dean Burt testified, that the pre- 
siding selectman stood in such a situation, that, in his opinion, he 
could not have known, that he took out of the box the vote put in by 
Stephen B. Burt. The testimony of Dean Burt being matter of 
opinion, and that of the presiding selectman being positive, the com- 
mittee are of opinion, that the vote thus taken out of the box, was 
the vote put in by Stephen B. Burt ; and, that the presiding select- 
man, knowing it to be the vote put in by said Burt, not only had a 
right, but that it was his duty, to take it out of the box. 

Much evidence was produced before the committee, relating to the 
rejection of the vote offered by Robert Sanford. That part of the 
evidence, deemed by the committee to have a bearing on the ques- 
tion, is, in substance, as follows. Robert Sanford, whose vote was 
rejected, deposed, that he attended said meeting for the choice of 
representative ; that after the meeting was opened, he went forward 
to the selectmen, and presented his vote to the chairman, who refiised 
to receive it, giving as a reason, that his, Robert Sanford's name, 
was not on the list of voters ; tliat when he presented his vote, he 
claimed the right of voting, but was refused ; that his name had 
been on the list of voters in the month of March previous ; and that 
he had not received any notice, that the selectmen would meet to 
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correct the list of voters. It appears in evidence, that Robert San- 
ford has lived in the town of Berkley for the greater part of the time 
during the last thirty years ; that he has occupied a small estate, con- 
sisting of a dwelling house, and about an acre of land, which he con- 
sidered as his own, but he never had a deed of it. The annual income 
of said estate is estimated to be worth, to the said Robert Sanford, 
from twelve to fifteen dollar? per annum, to others, worth a less sum. 
There is no evidence before th^ committee, that said Sanford has been 
assessed or paid a tax within the last nine years. The reason, why 
he was not taxed, was, that he bad three idiot children, two of them 
more than twenty years of age. Sanford has received assistance firom 
the town for three or four years past, for the support of the two child- 
ren who were of age in 1825. When he applied for assistance firom 
the town, for the support of the idiot child under the age of twenty-one 
years, he was told by the selectmen, that if he should receive assist- 
ance for the minor child, he would not have a right to vote. On hear- 
ing this statement, he declined receiving such aid. One of the se- 
lectmen said, that he made this remark from motives of policy, hoping 
thereby to save some expense to the town. In 1826, however, he 
made a written application for assistance for himself and family, but 
did not receive it, except as above stated. The reason, why said 
Robert Sanford has not been assessed, was, as before stated, and also 
that he was poor, and has not been considered by the assessors as 
able to pay a tax, if assessed. His name has not been on the list of 
voters for the last eight or nine years, until a few days previous to the 
last March meeting. It was then put on the list, but was struck from 
it, at, or soon after the time appointed for said meeting, for the choice 
of representative. It was struck off before the meeting was opened. 
If Robert Sanford had been permitted to vote, he states that he 
should have voted for Barzillai Crane. Robert Sanford 's name is 
not on the list of remonstrants. The number of names on that list is 
twenty-two. Seven of that number have petitioned this House for 
leave to withdraw their names from the remonstrance. The com- 
mittee, respectfully submitting this statement to the House, report, 
that, in their opinion, the said Samuel French, Jr., is entitled to his 
seat." 

This report was made at the January session,^ and when it came 

1 50. J. H. 332. 
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up for consideration, Mr. Eddy, of Middleborough, moved the fol- 
lowing amendment, viz : 

" There was no evidence, that the selectmen of said town gave 
any notice of any meeting, for the purpose of correcting the list of 
voters, except the following, to wit : — The selectmen posted up a 
list of voters, on the sixteenth day of February, 1829, on which was 
inserted the name of Robert Sanford; and that list gave notice, that 
^ the selectmen would be in session, at the public meeting house, in 
said town, on the second Monday of March then next, for the pur- 
pose of correcting the list of voters. ' At the time of striking off said 
Robert Sanford's name, the same list was brought forward, and an- 
other name inserted thereon." 

The report and the amendment were then recommitted to the 
committee on elections.* 

On the fifth of February, the committee again submitted their 
former report, without amendment. Mr. Eddy renewed his motion 
to amend, which had been referred to the committee, but the House 
refused to sustain the same. Mr. W. W. Blake, of Boston, moved 
to amend the report, by reversing the conclusion thereof. This 
motion was also lost, and the report was then accepted.^ 



CHARLEMONT. 

Where a Member was elected by ninety-two out of one hundred and thirty-two votes giv- 
en in, it was held, that the reception of one illegal vote, if proved, would not invalidate 
the Election. 

The election of Obadiah Dickinson, returned a member from the 
town of Charlemont, was contested by Anson Mayhew and others, 
on the following grounds, stated in their remonstrance, viz: 1. That 
one Enos Taylor, who had not been resident within the said town 
for six calendar months' next preceding the election, was permit- 
ted to vote therein : and 2. That they had reason to believe, that an 
undue and improper influence had been exercised to induce the said 
Taylor and others to vote for the said Dickinson. 

By a certificate of the town clerk of Charlemont, it appeared, 
that, at the election, the said Dickinson received ninety-two out of 
one hundred and thirty-two votes which were given in. 

» 50. J. H. 256. s Same, 263. 
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The committee on elections reported, that if the facts set forth in 
the remonstrance were fully proved, they would have no tendency to 
impair the right of said Dickinson to his seat. The report was ac- 
cepted.* 



FELHAM. 

[The election in this town was contested for several reasons, 
which appear to have been proved by the documents furnished by 
the remonstrants. The conmiittee on elections reported, merely, 
that they had attended to the subject, and that the member returned 
was entitled to his seat.] 

1 60. J. H. 38, 93. 



1830—1831. 



COMMITTEE ON ELECTIONS. 



Messrs. Elisha Hubbard^ Jr.^ of Williamsburg, Charles Russell, of 
Princeton, John P, Bigelow, of Boston, Solon Whiting, of 
Lancaster, George W. Gardner, of Nantucket. 



NORTH BRID6EWATER. 



The declaration of a Member, within a short time previous to his election, that he did not 
possess any Ratable Property whatever, is not, it seems, evidence of his want of quali- 
fication, as to estate. 

The election of John Goldsbury, returned a member from the 
town of North Bridgewater, was contested by Thomas Wales and 
others, on the ground, that two persons voted in the election, who 
had not been resident within the said town for six calendar months 
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neitt preceding, and also, that the said Goldsbury did not possess 
sufficient estate to render him eligible as a representative ; in relation 
to which latter point, the remonstrants alleged, that the said (Joldsbury 
had, within eight months, declared to one of the assessors of the 
said town, that he was not seized or possessed of any ratable estate. 
The committee on elections reported, at the January session, that 
no evidence whatever had been produced by the remonstrants against 
the election or qualifications of Mr. Goldsbury, and therefore that he 
was entitled to his seat. The report was accepted.^ 



ASHBURNHAM. 

Where a motion was made in Town Meeting, not to send a Representative, and the ques- 
tion was taken by dividing or polling the Meeting, it was held not to be necessary for 
the Selectmen, to call the list and check the names of those who voted, though they 
were requested so to do : especially as such had not been the practice. 

The election of Nathaniel Pierce, returned a member fi^m the 
town of Ashbumham, was contested by Timothy Steams and others, 
for reasons, which are fully stated, in the following report made 
thereon, at the January session, by the committee on elections, viz : 

" The objections stated in said remonstrance, against the election 
of the sitting member, are, that, at the meeting in said town, for the 
choice of a representative, on the third day of May last, a motion 
was made, and put, not to send ; that the vote was sixty-seven for, 
and seventy-three or four against sending ; notwithstanding which, 
the chairman of the board of selectmen, by a mistaken count, and 
counting some twice, declared that it was a vote to send ; and that 
the chairman, though thereto urged, refused to make the vote cer- 
tain, by calling the list of voters and checking the names of those 
who voted. 

The committee find, by an examination of the testimony of the 
parties produced in the case, that, after the said meeting was opened, 
and a few votes given for a representative, the motion not to send, 
was made, and those who had voted withdrew their votes from the 
box. The motion was then put, and the vote declared in the af- 
firmative, which being doubted, the house was divided, and the elec- 

> 61. J. H. 27, 79. 145, 16ft. 
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tors were directed hj the chairman to pass in front of him ; first 
those in favor of the motion, and then those against it. The electors 
did pass as directed, and the chairman made declaration, that the 
motion was negatived. 

The conmiittee ftirther find, that the chairman was requested, after 
the counting the votes, for and against said motion, and the declara- 
tion of the result, upon the division of the house before named, to 
call the list of voters, and check the names of those who voted, 
which liie chairman declined doing, obseiTing, that, as reasonable 
men, they ought to be satisfied ; — and that it is not practised in said 
town, so to call the list of voters, upon a division of the house, and 
has not been practised for more than twenty years. 

And furthermore, that the statements of those, who testify as to 
the number of those, who voted for and against the motion not to 
send, are for the most part, without agreement, and contradictory to 
each other, though they testify, that they were so situated, that they 
were not mistaken in their count. 

The committee, from their examination of the facts testified to, do 
not find that the selectmen, presiding in said meeting, departed fi*om 
their duty, or were mistaken in their declaration of the result of the 
vote, on said motion; or that any of the electors were counted 
twice : and are therefore of opinion, that the said Nathaniel Pierce 
was duly elected, and entitled to his seat. All which is respectfully 
submitted." The report was accepted.' 



TTRIN6HAM. 

Where illegal votes cast at an Election do not change or prevent a majority, the Election 
is not, for that cause, void. — What is reasonable time for the keeping open of the Poll. 

The election of Egbert B. Garfield, returned a member from the 
town of Tjningham, was contested by Bidwell Brewer and others, 
on the following grounds, viz : that the meeting for the choice of a 
representative was not legally notified ; that one person was admit- 
ted to vote, who was not qualified as to residence ; and that the 
meeting was called at an unusual hour, and the poll prematurely 
closed. 

»61.J.H. 39, 79, 188,193. 
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The committee on elections made the following report, in this 
case, which was accepted, viz :^ 

" A meeting was holden in said town, on the third day of May 
last, for the choice of a representative to the present General Court. 
The number of votes given, in said election, was one hundred and 
one, and Egbert B. Garfield, the member returned fi:om said town, 
had 56 votes, and was declared elected. 

The causes stated by the remonstrants, against the election of the 
sitting member, are; first, that the constable posted up but one notifi- 
cation of the meeting, and that in a remote part of the town ; when 
by a vote of the town, passed A. D. 1805, it is made the duty of the 
constable, for all meetings, to post up four notifications, one at each 
meeting-house, and one other, in each part of the town, at the most 
public places, in the estimation of the constable, eight days previous 
to the meeting ; secondly, that Henry Turrell was permitted by the 
selectmen to vote, who had not resided in said town six calendar 
months next preceding said election ; and thirdly, that the meeting 
was called at an unusual hour, and the poll closed so soon, that those 
electors, who came at the usual hour, were deprived of the privilege 
of voting. 

The committee find, that four notifications were put up at the 
places, and in the manner prescribed by the vote of said town ; and 
also, that Henry Turrell did vote in said election, and for Egbert 
B. Garfield, the member, returned from said town, and that he came 
to reside in said Tyringhara, on the 28th of December, A. D. 1829; 
that said electors were notified to appear on the day above named, 
at twelve of the clock, M., when the meeting was opened, and 
adjourned for half an hour, when it was again opened, and continued 
open, till about 3 o'clock, P. M., when the poll was closed. 

The committee are of opinion, that the poll was kept open a suffi- 
cient time for the electors of said town to vote in said election — 
and as the illegal vote, given by the said Henry Turrell for the sit- 
ting member, did not change or prevent a majority, the election is 
not for that cause void : and therefore the said Egbert B. Garfield 
is entided to his seat." 

»61.J.H. 146,169,176. 
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CASE OF WILLIAM B. ADAMS. 

In order to constitute an Election, the Candidate voted for must receive a majority of the 
votes of the Electors ; and where an Election is made by a joint ballot, each ballot is to 
be counted as one vote, in determining the whole number of votes, although it do not 
contain as many names as there are members to be chosen. 

Thp Speaker laid before tlie House, on the second of June, a 
memorial of William B. Adams, claiming to have been duly elected 
a member from the town of Marblehead, and praying that the case 
presented by him, in the said memorial, might be taken into consid- 
eration.* 

The memorial was referred to the committee on elections, who 
reported thereon,* at the January session, as follows, namely : 

" A meeting was holden in said town, the tenth day of May last, 
for the choice of five representatives ; the poll to be kept open until 
three of the clock, P. M., at which time the poll was closed. The 
votes were then sorted and counted, by the selectmen presiding at 
said meeting, and the whole number declared to be 215 ; necessary 
for a choice, 108 ; and that only two of the persons voted for, were 
declared elected, to wit : Joseph Green and Philip Besom. The 
meeting was then dissolved. 

The committee find that 215 electors voted in said election, and 
that the sum of all the names borne on their votes, was 944 ; con- 
sequently, 53 of said electors, voted for a less number than five rep- 
resentatives. The memorialist contends, that the rule, which the 
selectmen ought to have adopted, to ascertain the number of votes, 
given in said election, was, to add together the names borne on each 
vote, the amount of which is 944, and that sum divided by five, the 
number of representatives voted for, the quotient, 188 4-5, would 
be the number of votes given in said election ; or, secondly, that 
only those votes should have been counted, which contained the full 
number of five names, which, by computation, could not exceed 
162, which would reduce the majority to 82. 

By either of the latter modes, the memorialist, havmg 103 votes, 
would have been elected. 

But the committee, after having carefully exammed the subject, 
and the precedents of this House, in similar cases, are unanimously 

1 51 . J. H. 47, 80. « Same, 169. 
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of the opmion, that, to entitle the memorialist to a seat, he must 
receive a majority of the votes of the electors, who voted in said 
election, which is 108, and that the said William B. Adams received 
but 103 votes, and therefore was not chosen a representative of said 
town." 

The report was accepted.' 

> 61. J. H. 176. 
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COMMITTEE ON ELECTIONS. 



Messrs. Warren Lovering, of Medway, William B. Adorns^ of 
Marblehead, Joseph T. Buckingham^ of Boston, J^aihan Lazettj 
of Bridgewater, John Wade^ of Wobum. 



PHILLIPSTON. 
What is reasonable time for the keeping open of the PoU, at an Election. 

The election of Abel White, returned a member from the town 
of Phillipston, was contested by Elijah Gould and others, on the 
ground, that, at the meeting for the choice of a representative, in sdd 
town, the poll was not kept open a reasonable and proper time.* 

On the tenth of June, the committee on elections made the fol- 
lowing report,' in this case, viz : 

" They have exammed the depositions, furnished by the remon- 
strants, in support of their allegations, and heard the answer of the 
sitting member thereto, and are of opinion, that, although all the 
usual facilities for an exercise of the elective franchise, by aD the citi- 
zens of that town, at the late representative election, were not afford- 
ed by the selectmen, in consequence of which, many of the legal 

16J.J.H.67. « Same, 118. 
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TOters did not exercise the r^ht of votiiig, who had intended to do 
so ; yet there does not appear to be any such infringement of per- 
sonal rights, in this respect, as would require the interference of the 
House. The committee therefore report, that Abel White is enti- 
tled to a seat." ' 

The report was re-committed, with instructions to the committee 
to report the facts. 

On the thirteenth, the committee reported a statement of facts, as 
follows, viz. : 

" The meeting of the inhabitants of the town of Phillipston, for 
the choice of a representative in this Legislature, was regularly 
warned and held in said town, on the eleventh day of May last, at two 
o'clock, P. M. ; the poll for such choice was declared open by the 
selectmen, within a few minutes of that hour, and was kept open 
from twelve to twenty minutes, and until all persons in the meeting- 
house, having a right to vote, and desirous of exercising that right, 
had voted ; the poll was then closed, (previous notice thereof having 
been given by the board of selectmen,) the votes counted, and a 
record thereof made, by which it appeared that thirty-three votes had 
been cast, all of which were for Mr. White. 

It further appeared, that the usual time, for opening meetings in 
said town, had been, at from one quarter to three quarters of an hour 
after that named in the warrant for holding such meeting ; but the 
practice in this respect had not been uniform ; — ^that on this occasion, 
a considerable number of the inhabitants, who had come to vote in 
the representative election, had lingered at an adjacent public house, 
while it was pending, until informed that the poll was closed, and 
Mr. White elected, in expectation that the opening of the meeting, 
and closing of the poll, would be delayed as usual ; — ^and that on 
learning that the poll was closed, several persons, having a right to 
vote, immediately went to the meeting-house, demanded the privilege 
of voting, and were refused by the selectmen. The number who 
thus lost their privilege, did not appear to the committee ; but on a 
subsequent ballot, taken on the proposed amendment to the constitu- 
tion, seventy-one votes were cast, as appears by reference to the 
return of that town in the secretary's office. Among them, were 
two of the board of selectmen, who subsequently signed Mr. White's 
certificate of election. 
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The sitting member alleges, that notice had been given by the se- 
lectmen, that this meetmg would be opened punctually at the hour 
named in the warrant ; but it does not appear to have been given at 
any public meeting of the inhabitants, or to have been generally cir- 
culated. 

It did not appear, that any opposing candidate to Mr. White would 
have been voted for, if the poll had been kept open for any longer 
period. Mr. White is chairman of the board of selectmen in the 
town of Phillipston, and the remonstrants allege, that said board con- 
tains also two of his near relatives. 

The above are all the facts which can have any bearing on the de- 
cision of the House." 

Upon these facts, the first report, declaring Mr. White to be 
entitled to his seat, was accepted.^ 

»62.J. H. 124, 178, 183. 



Note. By the adoption of the tenth article of amendment to the 
constitution, the political year 1831 terminated on the Tuesday next 
preceding the first Wednesday of January, 1832. 
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COMMITTEE ON ELECTIONS. 



Messrs. John KeyeSj of Concord, John P. Bigelow^ of Boston, 
Charks Hudson^ of Westminster, Samuel J. Gardner ^ of Roxbu- 
ry, Samuel Merrill, of Andover. 



EAST BRIDGEWATER* 



Where a Meeting was held on the second Monday of November, for the choice of Repre- 
sentatives, &c., at which Meeting, it was voted not to send, and then the Meeting was 
dissolved, and the Selectmen, at the written request of the requisite number of the Free- 
holders, called another Meeting for the choice of Representatives, on the fourth Monday 
of November^ at which Meeting an Election was effected : — it was held, that, by the pro- 
ceedings of the first, and the request for the calling of a second Meeting, such a second 
Meeting was made *' necessary for the choice of Representatives,'' within the meaning 
of the tenth article of the Amendments to the Constitution. 

The election of Azor Harris and Joseph Chamberlin, Jr., mem- 
bers returned from the town of East Bridgewater, was contested 
by Hector Orr, and others, on the ground, that, after a meeting had 
been duly held in said town, at which it was voted not to send a re- 
presentative, and the meeting had been dissolved, a second meeting 
was called, at which the members returned were elected.* 

The committee on elections reported, on this case, as follows, viz: 
" A town meeting was duly holden in said town, for the choice of 
representatives, on the fourteenth day November, last past, being the 
second Monday of said month : at which meeting, on the question 
whether said town should be represented the present year, the same 
was decided in the affirmative : on the question whether said town 
should send two representatives, the same was decided in the nega- 
tive ; and on the question whether said town would send one repre- 
sentative, that also was decided in the negative. A motion then pre- 
vailed to dissolve said meeting, and it was dissolved accordmgly. 
On this day, no ballotmg whatever for representatives took place. 

1 63 J. H. 16, 46. 
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Afterwards, at the written request of more than ten of the free- 
holders in said town, the selectmen thereof issued their warrant, and 
called another meeting of said inhabitants, on the twenty-eighth day 
of said November, being the fourth Monday of said month, for the 
choice of representatives, at which last meeting, the said Azor Har- 
ris, and Joseph Chamberlin, Jr., were chosen to represent said 
town, in the present General Court. No objection is made to the 
manner or the warning of this last meeting. But 4e remonstrants 
object, and say, that said last meeting was not agreeable to the constitu- 
tion, and was illegal. The constitution provides, that ^the meeting, 
for the choice of governor, lieutenant governor, senators, and repre- 
sentatives, shall be held on the second Monday of November, in 
every year, but meetings may be adjourned, if necessary, for the 
choice of representatives, lo the next day, and again to the next suc- 
ceeding day, but no further. But in case a second meeting shall be 
necessary, for the choice of representatives, such meeting shall be 
held on the fourth Monday of the same month of November.' 

Upon these facts, the committee have come to the conclusion, 
that said second meeting was rightly held, and that said Azor Harris, 
and Joseph Chamberlin, Jr., were elected representatives of sjud 
town, agreeably to the provisions of the constitution, and are entided 
to their seats." 

The report was accepted.* 



GILL. 
[See the iDtroductory note to the next preceding case.] 

The election of Josiah Pomroy, returned a member from the 
town of Gill, was contested by Benjamin Brainard and others, for 
the reason stated in the case of East Bridgewater, abovementioned. 
The committee on elections, made report as follows, viz : 

"A meeting for the the choice of representatives was duly holden 
in said town, on the second Monday of November last, at which 
meeting, after a number of unsuccessful ballotings for a representa- 
tive, said town voted not to be represented. Afterwards pother 

»63.J. H. 118, 161. 
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meeting was warned, and held on the fourth Monday of said month 
of November, at which last meeting said Pomroy was chosen. 

The committee are of opinion, that said second meeting was con- 
stitutional, and that said Pomroy is entided to a seat." 

The report was accepted.* 

[The only difference, between this and the E. Bridgewater case, 
is, that it does not appear whether the selectmen called the second 
meeting of their own authority, or, at the request of ten or more of 
the freeholders, as in that case.] 



SHREWSBURY. 

The rejection of the vote of a Qaalified Voter, when tendered in the balloting for State 
and County Officers, is no objection to the Election of a Representative, made subse- 
quently, in which such Voter did not tender his vote, although all the Elections were 
made at the same Meeting, and the same List of Voters was used. — The rejection of such 
a vote will not invalidate an Election, unless the majority would have been changed or 
prevented by its reception. 

The election of Nymphas Pratt, returned a member from the 
town of Shrewsbury, was contested by Josiah Norcross, and others, 
for the following reasons ; 1 . That at the meeting for the choice of a 
representative, in said town, the votes of said Norcross, and one 
Maynard, who would have voted agabst the said Pratt, were impro- 
perly rejected ; and 2. That Eddy Tucker, one of the voters, hav- 
ing accidentally dropped his vote, before putting it into the ballot 
box, the presiding selectman, (Mr. Pratt the member,) picked up a 
different vote, having his own name on it, and put it into the box, as, 
and for the vote of said Tucker.* 

The committee on elections made the following report, in this 
case, which was accepted, viz :^ 

"A town meeting was duly held in said town, for the election "of a 
representative to the General Court, on the fourteenth day of No- 
vember last, being the second Monday of said month, at- which 
meeting, the said Nymphas Pratt, being chairman of the selectmen, 
presided. The whole number of votes given in, was two hundred 
and five, of which the said Pratt had one hundred and four, the rest 
being distributed among a number of candidates. 

1 63. J. H. 126, 167. < Same, 60. » Same, 318, 398. 
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It appeared to the committee, that, at a meeting of the selectmen, 
duly held during the hour previous to the town meeting, it was 
agreed by them, that Josiah Norcross and all others, who should 
come forward in the meeting-house, at the election, and satisfy the 
selectmen, that they possessed the requisite legal qualifications to 
vote, should then have then* names inserted on the list, if they should 
request it. It further appeared, that the said Josiah Norcross, while 
the town clerk was calling the list of voters the second time, and af- 
ter he had passed the letter N, offered his ballot for state and county 
officers, to the chairman of the selectmen. The chairman refused 
his ballot, at the same time tummg to the town clerk and saying, that 
Josiah Norcross wished to vote, to which the clerk replied, that he 
could not attend to it then, as his name was not on the list, but 
would, when he had finished calling. After the list had been called 
over the second time, a loud proclamation was made by the chair- 
man, that all, who had a right to vote, might now have an opportunity. 
None, however, then offered to vote. There was no evidence, that 
said Norcross desired, that his name might be inserted on the list. 
On the ballotting for representatives to the General Court, said Nor- 
cross did not offer to vote, but it was testified by him, that, had he 
voted, he would have voted for Thomas Harrington, Jr. It was 
admitted, that the said Norcross possessed the constitutional qualifi- 
cations to vote for representatives to the General Court. 

On this evidence, the committee are of opinion, that the rejection 
of the vote of Josiah Norcross in the election of governor, lieu- 
tenant governor, and senators, is not a valid objection against the 
election ofNymphas Pratt, because, no vote of Norcross was tender- 
ed in the election of a representative ; and because, if it had been 
tendered and rejected, Mr. Pratt would still have had a majority of 
the votes given in. And besides, the name of the said Norcross 
was not upon the list. 

But the remonstrants fiirther object to the election of Mr. Pratt, 
because he improperly put into the ballot box a vote for himself, 
under color of receiving the vote of one Eddy Tucker. Mr. Tuck- 
er was a legal voter, and accidentally dropped his vote, in attempting 
to put it into the box. Mr. Pratt took up a vote from the place, 
where Mr. Tucker's vote appeared to fall, and holdmg it up, and in- 
quiring of the said Tucker, 'if this was not his vote,' and saying. 
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^ this must be the vote,' put it into the box. One witness testified 
in one deposition, that he saw on the ballot, thus put in by'Mr. Pratt, 
the letter ' N,' and the word ' Pratt;' and in another deposition, the 
same deponent adds, that he thinks, it bore the name of 'Nymphas.' 
The said Tucker himself testified in one deposition, that he assented 
to the act of the said Pratt, in putting into the box the above men- 
tioned vote, and in another deposition he swears, that he neidier as- 
sented, nor objected to it, and that he did not know, whether the 
said vote was his or not. He further says, that his ballot bore the 
name of Thomas Harrington, Jr. 

The testimony of another witness, Calvin H. Stone, was, that the 
vote of the said Tucker was dropped in the direction of the town 
clerk's desk, that the chairman followed it with his hand, took up 
one fi'om the desk, and looking at said Tucker, and bowing, deposit- 
ed it in the box, Mr. Tucker appearing to consent. 

The only additional evidence, relative to this part of the case, was 
the deposition of Henry Snow, the town clerk, and one of the can- 
didates for representatives. He deposed, that he wrote but two votes 
on the day of election, and tliey were both for Nathan Pratt ; one of 
which he put into the box, the other he left in the comer of his writ- 
ing desk, on which he saw no other vote during the day. A few 
minutes after he had voted, he heard some one say 'you have drop- 
ped your vote,' to which, another, he did not know who, replied, ' I 
thought it dropped in. ' The chairman then looked over the table for 
it, and the deponent saw the hand of the chairman having a vote 
therein, moving from deponent's writing desk toward the ballot box ; 
the chairman then looking at some person, unknown to the wit- 
ness, said, 'yes, I presume this is your vote,' and dropped the ballot 
into the box. The deponent further says, that he did not afterwards 
see the vote for Nathan Pratt on his desk. He further testifies, that 
on counting the votes for representative, he saw among them two 
votes for Nathan Pratt, in his own hand writing, and they were the 
only ones counted for that candidate, though Luke Harrington de- 
posed, that he also voted for Nathan Pratt. 

The Committee, on this evidence, believe, that the vote, put in 
by the chairman, as and for tlie vote of Eddy Tucker, was not for 
himself, but that it bore the name of Nathan Pratt, and so would not 
affect the majority of the sitting member ; and, that even on the sup- 
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position, that it bore the name of Nymphas Pratt, the sitting mem- 
ber would still be chosen by a majority of votes. If any mistake 
actually occurred, with regard to tlie vote of Mr. Tucker, the com- 
mittee have seen no reason whatever, to suppose that it was inten- 
tional on the part of Mr. Pratt. 

On the whole, the remonstrants must establish both a wrongful re- 
jection of the vote of Josiah Norcross, and a wrongfiil admission by 
the chairman, of a vote for himself, before they can prevail ; and as 
the committee think, that so far from substantiating both of these 
positions, they have failed in both, they are of opinion, that Nymphas 
Pratt was duly elected a member of this House, and is entided to his 
seat." 



WEST SPRINGFIELD. 
Duty of Moderator to make certain a vote when doubted. 

The election of Warren Chapin and Henry Phelon, two of the 
four members returned from the town of West Springfield, was 
contested by Heman Day and others, for the following reasons alleg- 
ed in their remonstrance, viz : 1 . That the presiding officer, after 
two representatives had been chosen, refused to "make certain" the 
vote of the meeting upon a motion to adjourn, the vote having been 
declared to be in the negative, and being doubted by more than sev- 
en of the legal voters ; and 2. That the said presiding officer also re- 
refused to put a motion, to reconsider the vote, to send four repre- 
sentatives, which had been previously passed.^ 

The committee on elections reported as follows, viz : * 
" A meeting was duly liolden in said town, on the fourteenth day 
of November last, for the choice of representatives. A motion was 
regularly made, that said meeting should choose one representative, 
which was decided in the negative. A motion was then made to 
choose four representatives ; this motion was put, and it was declared 
to be a vote. This decision was doubted, and a division was called 
for, and the selectmen requested those, opposed to the motion, to 
leave the hall in which the meeting was held, and arrange themselves 
so as to be counted: this was done, and then those m favor of jhe 

1 63. J. H. 45, 63. « Same, 2«5. 
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motion were requested to leave in like manner, and be counted: 
this being done, the chairman of the selectmen declared, that a 
majority was in favor of the motion. The majority on this last mo- 
tion is stated to have been about thirty. It appeared the hall, in 
which said meeting was holden, was so filled with people, that it 
would have been somewhat difficult to have poDed the voters therein. 
After this decision, a motion was duly made, to elect the four repre- 
sentatives on one ticket. This motion was put, and it was declared 
to be a vote. This decision was doubted, and a division was called 
for, and the selectmen requested the meeting to divide as on the motion 
to send four representatives, in order to be counted, and those op- 
posed to the motion, on being requested to leave the hall, refused to 
go, and no count took place. They did not offer to be counted in 
said hall, and no reason was assigned for the refusal. This last mo- 
tion was then withdrawn, and a motion prevailed to elect one repre- 
sentative at a time. The meeting then proceeded, and elected two 
representatives. The presiding officer then called upon the electors, 
to bring in their votes for the third representative, but before any 
votes for the third representative were deposited in the ballot box, a 
motion was regularly made and seconded to adjourn the meeting ; at 
this lime, it appeared, that was it nearly sunset. This motion was 
put, and the presiding officer declared it not a vote to adjourn. This 
decision was doubted, those of a contrary mind were then called for, 
and it was again declared not to be a vote. It was still doubted, and 
the presiding officer again propounded the question, and put the mo- 
tion, and again declared it not a vote to adjourn. This decision was 
inmiediately doubted by more than seven of the voters, and a di- 
vision was called for by them. The presiding officer said he had 
decided that it was not a vote to adjourn the meeting, and the town 
had already decided to send four representatives, and he called upon 
the meeting to bring in their votes lor a third representative. At 
this time, it appeared there was much noise and clamor in the hall, 
some alleging it was a vote to adjourn, and others that it was not, and 
some insisted on a division, that the vote might be made certain. 
The presidmg officer said he had requested a division before, and 
there was a refusal, and there would be again, if he requested it, and 
called again for the votes for a third representative. Upon this a 
large number of voters withdrew fi-om the meetmg, some protesting 
agamst the proceedings, and declaring, that if the meetmg proceeded 
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any further, their domgs would be illegal and void. Those who re- 
mained there carried in their votes, and said Chapin and Phelon were 
declared elected representatives. It appeared, that the number of 
votes, given in for said* Chapin and Phelon, was less than the number 
necessary to a choice in the election of either of the two first chosen ; 
and that nearly all that were cast, when said Chapin and Phelon were 
severally elected, were for them. It further appeared, that some, who 
doubted the vote to choose the four on one ticket, and who refused 
to leave the hall to be counted, were active in doubting the decision 
on the motion to adjourn. It did not appear that said Chapin and 
Phelon were present at said meeting. There was evidence tending 
to show, that a majority of said meeting was against the motion to 
adjourn. 

The committee, after a full investigation of this case, are of opin- 
ion, that it was the duty of the selectmen, as presiding officers of 
said meeting, to have made the vote on the motion to adjourn cer- 
tain, by polling the voters, inasmuch as it was doubted by more than 
seven, as the meeting did not decide upon any other mode to deter- 
mine the question ; that it was not for the chairman of the selectmen 
to determine it in the manner he did ; and although he might fully 
believe, that there was a majority against the motion to adjourn, he 
had no right, under the circumstances of the case, however fair and 
honest might be his views, to adhere to his decision, without polling 
the voters, and settling the question in that way. In this view of the 
case, the committee cannot come to any other conclusion than that 
the proceedings of said meeting, so far as they relate to the election 
of said Chapin and Phelon, were illegal and void, and that said Cha- 
pin and Phelon are not entitled to seats in this House." 

The consideration of this report, without much debate, was in- 
definitely postponed.^ 



BRIDGEWATER. 

[The election in this town was contested on the ground, that the 
member returned had not estate sufficient to render him eligible as a 
representative.* The committee reported in favor of the election, 
and their report was accepted.' It decides no principle, which re- 
quires to be stated.] 

1 53. J. H. 316. < Same, 82 > Same, 145, 15S. 
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LYNN. 

Where an Election is conducted in a loose and improper manner, and in a way to open a 
door for fraud and collusion 3 yet if no fraud or collusion be proved to have been practi- 
sed, it will not be void. 

The election of William B. Breed, Jonathan Builiim, Joseph 
Currier, Jacob Ingalls, Francis S. Newhall, Eleazer C. Richardson, 
and Stephen Oliver, members returned from the town of Lynn, was 
contested by James Gardner, and others, on the ground of improper 
conduct on the part of the selectmen, who presided in the meeting, 
at which the said members were elected.^ 

' The facts in the case are stated at length, in the following report* 
of the committee on elections, viz : 

" A meeting of the inhabitants of said town was holden, for the 
choice of representatives, on the second Monday of November last: 
and previous to said meeting, the selectmen had caused to be pre- 
pared and posted up an alphabetical list of the voters in said town, 
and gave written notice, which was posted with said list, that a meet- 
mg of said selectmen would be holden on Saturday previous to said 
day of election, from two to four o'clock, P. M., for the purpose of 
correcting said list. It appeared that two of the selectmen, there 
being but three in said town, did meet in pursuance of such notice, 
but no person appeared before said selectmen for the purpose of 
showing his right to vote, and procuring an insertion of his name on 
said list. It also appeared, that said two selectmen, the other being 
sick and unable to attend to his duty, held another meeting on the 
said day of election, from nine to ten o'clock, A. M., for the purpose 
of receiving evidence of the qualifications of such as claimed a right 
to vote in said election. This last meeting was duly notified. At 
this meeting, a number of persons applied and claimed the right to 
vote. A hearing was given to such as applied, and a supplemental 
list was made out, which was not in alphabetical order. 

The meeting, on the day of election, was opened at ten o'clock, 
A. M. ; and notice was given, when the meeting was called, that the 
poll would close at three o'clock, P. M. The voters carried in 
their ballots for governor, lieutenant goveraor, senators, and rep- 

» 65. J. H. 44, 63. « Same, 167. 
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resentatives, on one ticket. The selectmen, when the poll was 
opened, called upon six or seven persons to check the list, when the 
voters should give in their votes. Two of the sitting members, viz: 
Stephen Oliver, and Francis C. Newhall, were employed for that 
purpose. It also appeared, that some names were added to the list 
after the poll was opened, and one by said Oliver, by order of the 
selectmen, and that such as were added voted in said election. 

It further appeared, that one person voted in said election, but not 
for the sitting members, whose name was not on either of said lists: 
that two others applied to have their names inserted, and to vote, 
but were refused the right to vote, solely on the ground, that their 
names were not on the list, the selectmen assigning, as a reason, that 
they had but one rule on that subject. It further appeared, that the 
town clerk, who was not one of the selectmen, sorted some of the 
votes before the poll was closed : that Jacob Ingalls, one of the 
selectmen, and one of the sitting members, also counted a part of the 
votes before the poll was closed, and having given the number to the 
other selectmen, who presided with him at the meeting, threw the 
votes, so counted by him, under the table. It further appeared, that 
William B. Breed, another of the sitting members, and not being 
selectman, was at the ballot box before tlie poD was closed, handling 
the votes ; and said Breed, and two others, not sitting members, 
cut and severed the ballots, that did not contain the names of those 
they called the regular candidates, of the three parties, at said election. 
It further appeared, that these votes were counted, after they had been 
severed, and that the persons employed as checkers, and those who 
lent their aid to cut the ballots, belonged to different parties in said 
town. 

It further appeared, that said selectmen received the ballots from 
the voters into their hands ; and these said selectmen deposited said 
ballots in the box, and that that had been the usage in that town ; 
that said selectmen found two double ballots, and threw away one of 
each, without counting those so thrown away, and these were for the 
sitting members. 

It further appeared, that the two selectmen who presided at said 
meeting, counted the votes separately, and gave the number of their 
respective counts to the town clerk. It did not appear, by the rec- 
ords of said town, that the said selectmen had taken the oath pre- 
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scribed by law in relation to elections, but it did appear, by the 
testimony of the town clerk of said town, that they had taken said 
oath. 

A copy of the record of all the votes, given in on said day of elec- 
tion, in said town, accompanies this report. 

The committee have given to this case a patient and long hearing, 
and have endeavored to present the facts that appeared to them mate- 
rial to a just decision. The committee are fully satisfied, that said sit- 
tmg members received a majority of all the votes given in at said elec- 
tion. And, although they cannot but feel sensible that said meeting 
was conducted in a loose and improper manner, and in a way that 
has a tendency to open a wide door for fraud and collusion in elec- 
tions, yet, inasmuch as no fraud or collusion was proved to have been 
practised in this election, the committee have come unanimously to 
the conclusion, upon a view of the whole case, that the election of 
said Breed, Bufiirai, Currier, Ingalls, Newhall, Oliver and Richard- 
son is valid, and that they are entitled to seats." 

The report was accepted.* 

1 53. J. H. 246. 
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1833. 



COMMITTEE ON ELECTIONS. 



Messrs. Samuel M. M^Kay^ of Pittsfield, Samuel Merrill^ of An- 
dover, Otk . Everett^ of Boston, George W, Heard j of Ipswich, 
Benjamin Thompson^ of Charlestown. 



LYNNFIELD. 

Selectmen are not obliged to receive the vote of one, whose name is not on the List^ and 
who does not apply to have it put there, at the time appointed by the Selectmen, for the 
purpose of receiving such applications. 

The election of John Upton, Jr., returned a member from the 
town of Ljmnfield, was contested by Josiah Newhall and others, on 
the ground, that at the meeting for the choice of a representative in 
said town, the vote of one person, who was not qualified, was re- 
ceived, and that of another, who was qualified, rejected. 

The following is the report of the committee on elections, in this 
case, viz : 

"The objections stated in the remonstrance against the sitting 
member, are, 

1 . That the vote of Osbond Richardson, who was not a legal vo- 
ter in said town, was received by the selectmen. 

2. That the vote of G. W. Hale, who was a legal voter in said 
town, was rejected by the selectmen. 

It appeared in evidence as set forth in the remonstrance, that if 
G. W. Hale had been permitted to vote, there would have been no 
choice. It did not appear, that the rejection of Richardson's vqje, 
would have produced the same eflfect, as for whom he voted was not 
proved. 

Having maturely considered the testimony, the committee are 
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unanimously of opinion, that Osbond Richardson did not, by his ab- 
sence for about two months, during the year 1832, lose his residence 
in the town of Lynnfiejd, and consequently that he was a legal voter 
in said town, on the second Monday of November last. Also, that 
the circumstances attending the stay of G. W. Hale, in the town of 
Lynnfield, are not such as to have given him a residence or domicil 
in said town, and that the selectmen were not obliged to receive the 
vote of said Hale, he having neglected to make application for the 
insertion of his name on the list of voters, at the time appointed by 
the selectmen, in accordance with the requisitions of the law. The 
committee are therefore of opinion, that the election is valid, and 
that John Upton, Jr., returned as a member from said town of Lynn- 
field, is entitled to a seat." 
The report was accepted.* 



MALDEN. 

The number of Representatives, to which a Town may be entitled, is to be determined by 
the number of Ratable Polls therein, on the day of election. 

The election of Edward Wade, the last chosen of the three 
members returned from the town of Maiden, was contested by John 
Sprague and others, on the ground, that the said town was not entit- 
tled, by the number of ratable polls therein, to send three represent- 
atives.' 

The committee on elections reported^ as follows, viz :' 

"It appeared in evidence, and was admitted by the parties, that 
on the first day of May last, there was not a sufficient number of 
ratable polls, in the town of Maiden, to entide said town to three 
members in this House : but, that on the 12th day of November 
last, there was a sufficient number of ratable polls, in the town of 
Maiden, to entitle said town to three members. 

The remonstrants contend, that, whereas the meaning of the words 
'ratable polls,' in the constitution, must be established and defined 
by the tax act last passed ; and whereas the last tax act passed re- 
quires the assessors to make the valuation on all property, as it may 

» 64. J. H. 47, 96, 113. « Same, 49. » Same, 160. 
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be holden or owned, on the first day of May, and to tax all polls, 
who may be over the age of sixteen years, on the first day of May ; 
that it is not competent for towns to take the ratable polls, as a basis 
of representation, at any other time, than on the first day of May. 

The sitting member contends, that the constitution can only be 
rationally understood to refer to the number of ratable poDs on the 
day on which the election takes place, and that the tax act is only to 
be regarded as defining what are the qualifications of a ratable poll, 
on the day of the election. 

This construction of the constitution seems to be recognized by a 
part of the 7th section of the tax act, last passed, wherein provision 
is made for the taking of a *new valuation,' 'at any time of the 
year' which towns 'may determine to be necessary, at a legal meet- 
ing, to be warned for that purpose.' 

The committee are of opinion, that the number of representatives 
is to be determined by the number of ratable polls, on the day of 
the election ; and accordingly report, that Edward Wade, the sitting 
member from the town of Maiden, is entitled to a seat." 

The report was accepted.^ 



ADAMS. NORTON. 

[The elections in these towns were contested, but in the first, the 
committee were discharged, and in the other, the remonstrants had 
leave to withdraw, at their own request.] 

1 54. J. H. 205. 
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1834. 



COMMITTEE ON ELECTIONS. 



Messrs. Samuel M, M'Kay^ of Pittsfield, Henry Chapman^ of 
Greenfield, Frederick RoUnson^ of Marblehead,* Thomas Wet- 
more, of Boston, Charles Bemis, of Watertown. 



MARBLEHEAD. 

A neglect of the Selectmen, presiding at an Election, to call and check the names of the 
Persons voting therein, is not sufficient cause to invalidate the Election. 

The election of Ezekiel Darling, James Goodwin, John Quiner, 
Frederick Robinson, and William Widger, Jr., members returned 
firom Marblehead, was contested by William Reed and others,* for 
reasons, which are stated in the report of the committee on elections. 

The committee reported,' — 

"That the remonstrants allege — First, 'that the selectmen neg- 
lected to check the names of persons applying to vote, as the law 
requires.' 

On this allegation, the committee find, that the list of voters was 
not called and checked, but that it was, in one or more mstances, re- 
ferred to by the selectmen, presiding at the election. 

The committee are of opinion, that the 4th section of the 'act 
more efiectually to secure the rights of sufirage,' (statute of 1813, 
ch. 68,) invests the presiding officers at elections, with power to 
call and check the lists of voters, in cases where they may deem it 
necessary, but that it is not imperative upon said officers to do so, in 

1 During the investigation of the Marblehead election, Mr. Robinson was excused,^at his 
own request, from serving on the committee, and Charles P. Huntington, Esq., of North- 
ampton, appointed to take his place. 

> 55. J. H. SS. s Same, 169. 
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cases where they may know the voter, and be satisfied as to his 
qualifications, and also as to the fact of his name's being upon the list. 

The committee are corroborated in this construction of the law, 
by what they believe to be the usage in many towns in the Common- 
wealth. 

They therefore report, that the establishment of this allegation, 
does not afiect the election. 

The committee further report, that the second specification, in the 
remonstrance, charges the selectmen with 'having declared, that all 
persons who had voted, at the preceding election, were therefore 
qualified, and may vote at this.' 

The committee find, that conversation to this efiect^ was had by 
one of the selectmen, with one of the inhabitants of said town, during 
the canvass ; but they do not find, that the board of selectmen, or 
the presiding officer, made official annunciation of this, as the princi- 
ple which was to control the qualification of voters ; and are of opin- 
ion, that the validity of the election, is not afiected thereby. 

The third and fourth allegations are, substantially, that illegal vot- 
ers were permitted to vote. 

On these allegations, there were twenty persons proved to have 
voted, who were assumed to be illegal voters, by the remonstrants. 
Six of this number were proved to be illegal voters. 

On examination of the return of the ballotings, submitted by the 
parties, the committee found, that the result of the election would 
not be afiected, even if the whole number, twenty, had been proved 
to have been illegal voters. They therefore did not deem it neces- 
sary, to send for the assessors' books, and a list of abatements, in 
order to revise their minutes of the testimony. These books were 
put in the case, but taken from the committee, probably by mistake. 

The residt, supposing the whole 'twenty' had been proved to be 
illegal voters, would stand thus : — 

The whole number of votes, 502 

Deduct assumed illegal votes, 20 

482 

Necessary for a choice, 242 

Of the sitting members, John Quiner had the lowest 
number of votes, viz : 264 
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Deduct assumed illegal votes, - ^ - . - . 20 

And said Quiner has 244 

The committee therefore report, that the sitting members from 
Marblehead, viz: Frederick Robinson, James Goodwm, Ezekiel 
Darling, WUliam Widger, Jr., and James Quiner, are entitled to 
their seats." 

The report was accepted.^ 

HOLLISTON. 

The validity of an Election is not affected, by a neglect of the Constable, to make a re- 
turn to the Selectmen, of the names of persons paying Taxes, agreably to the requisition 
of the Statutes of 1822, ch. 104, $ 2, and 1833, ch. 102, § 1 : 

Nor by a neglect of the Selectmen to hold a Meeting, one hour previous to the Town Meet- 
ing, for the revision of the list of Voters, as required by the former statute. 

The election of Ebenezer H. Cui'rier and Elias Bullard, mem- 
bers returned from the town of Holliston, was contested by Martin 
Cutler and others,' on the several grounds, stated in the following 
report of the committee on elections,' viz : 

" The remonstrance alleges — 1. That the collector of said town 
neglected to comply with the law of March, 1833, requiring a re- 
turn to the selectmen of persons paying taxes — to the end that a cor- 
rect list of voters may be made. 

The committee find that no such return was made by the collector, 
and are of opinion, that this neglect of the collector is insufficient to 
avoid the election. 

The remonstrance alleges — 2. That the selectmen neglected to 
hold a meeting one hour previous to the town meeting, for the re- 
vision of the list of voters, as required by law. 

The committee find that the selectmen held a meeting for this 
purpose, a short time — probably half an hour before the town meet- 
ing ; and that on opening the meeting, proclamation was made for all 
legal voters, whose names were not already on the list, to come for- 
ward, that they might be placed there. 

The committee are of opinion, that no irregularity upon this alle- 
gation was proved, sufficient to affect the election. The remon- 
strance also alleges generally, that illegal voters voted. 

1 66. J. H. 244. ^ Same, 82. > SamC; 319. 
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The committee find that one illegal voter, viz : William Andrews, 
voted for the sittmg member, Elias Bullard, and that said Andrews 
had resided in Holliston only smce the 18th of October last. 

The remonstrance also alleges, that two votes bearing the name 
of Eben. H. Currier, which were not entirely severed when put into 
the ballot box, were afterwards torn asunder by the sitting member, 
Elias Bullard, who is a selectman of said town of Holliston, in order 
that they might be counted separately. 

The committee find that these votes, if attached to each other as 
alleged, could only have been connected at one end by about one 
eighth of an inch of uncut paper, they havmg been cut almost asun- 
der in the usual manner, preparatory for their distribution. One 
witness, Benjamin Hoffman, swore that he saw the sitting member, 
Elias Bullard, tear these votes apart — that he heard the noise that is 
made by tearing paper, and said at the time to said Bullard, * I think 
your votes stick together.' 

It was proved in the defence, by a witness, John P. Jones, who 
swore that he heard the remark of Hoffman, aforesaid, and ^ at that 
time his eyes were on said Bullard 's hands,' — that he did not see 
him tear the votes, as described by Hoffman — ^that the votes did not 
seem to be attached at the end, but seemed to adhere across each 
other — that if they had been so attached and torn as described by 
Hoffman, he should have seen it done. 

This testimony was corroborated by another witness. Both these 
witnessess had as good opportunity to observe said Bullard's move- 
ments as Hoffinan had. 

At the time when Hoffman swears he heard the noise occasioned 
by tearing these votes asunder, there probably were firom 100 to 150 
men in the town hall, and many of them in conversation, as is usual 
while votes are being counted. There was also a press of active 
persons near the town officers, waitmg for the votes, for re-distribu- 
tion to their respective firiends, in the event of no choice. 

The committee cannot conceive that the tearmg of one eighth of 
an inch of paper, under such circumstances, could have been audible ; 
and are of opinion that the charge is unsustained by the remonstrants. 

The testimony upon this charge has been given somewhat at length, 
from a sense of what is justly due to the reputation of the sitting mem- 
ber, Bullard, who, m the opinion of the committee, should be fiilly 
acquitted of any improper or dbhonorable conduct on this occasion. 
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On the last allegation, viz : ^ that the sitting members were not 
elected by a majority of the legal votes polled at said election, 'the 
committee find, that, in reference to the sitting member, Eben. H. 
Currier, this allegation is not proved, and report that said Currier is 
entided to his seat. 

Upon this last allegation, in reference to the sittbg member, Elias 
BuUard, the committee find, that the town clerk made up his report 
from the return of the town officers, who sorted and counted the 
votes, and that his report stood as follows : 

E. Bullard, 102 

E. Litdefield, 83 

Scattering, .---..--- 12 
and that thereupon said Bullard was declared to be duly elected. 

The committee also find, that after the meeting was dissolved, it 
was ascertained, that at least nine scattering votes, which had been 
assorted by said town clerk, and pushed by him toward the centre of 
the table, were accidentally omitted in the report aforesaid, and that 
said report should have stood thus : 

Whole number of votes, ------ 2O6 

Necessary for a choice, - - - - - -104 

E. Bullard had 102 

E. Litdefield, 83 

Scattering, (12 counted and 9 omitted,) - - - 21 
Deducting the illegal vote of William Andrews, which was given 
for said Bullard, it appears that there was a deficiency of three votes 
for the choice of said Bullard. 

The committee also find, that the error was accid^ital, and that 
the town officers are not obnoxious to the charge of an intentional 
dereliction firom duty. 

The conmiittee accordingly report, that the supposed election of 
Elias Bullard is void, and that his seat ought to be declared vacated." 
On the fourteenth of March, this report was discharged firom the 
orders of the day, and taken up for consideration. It was accepted so 
far as relates to the right of Ebenezer H. Currier to his seat, and, so 
far as it relates to the right of Elias Bullard and declaring that he was 
not duly elected, was rejected. On motion of Mr. Metcalf, of Ded- 

34 
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ham, it was then voted, that the said Elias Bullard is duly elected a 
member of the House, and entitled to his seat therein/ 

[The only part of the report in this case, which particularly affect- 
ed the right of Mr. Bullard to his seat, was the statement of the 
committee, that there was an omission, on the part of the town offi- 
cers, to include, in the whole number of votes given in, nine scatter- 
ing votes, which, if counted, would have changed the majority. In 
the debate upon the question of the acceptance of the report, the 
evidence, upon which the committee founded their conclusion, that 
these nine votes were omitted, was very fully and minutely detailed 
by the chairman : but, in the opinion of a great majority of the mem- 
bers, the facts disclosed, though they rendered it probable, that such 
was the case, were not sufficient to make it certain; and, upon that 
ground, the report, as to the seat of Mr. Bullard, was rejected.] 



PEPPERELL. MENDON. 

[The elections in these towns were contested, but no investiga- 
tion was had in either. The remonstrants in both had leave to 
withdraw.] 

1 56. J. H 406. 
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[The following document, containing an exposition of the third 
article of the amendments to the constitution, in reference to the right 
of voting, is so important in its character, that it is deemed proper 
to be repubUshed, though not belonging to the files of the House.] 



Opinion op the Supreme Judicial Court, on the ques- 
tion, WHETHER PERSONS, WHOSE TAXES ARE ABATED, OR 
WHO ARE EXEMPTED FROM TAXATION, ON ACCOUNT OF AGE, 
INFIRMITY, OR POVERTY, ARE CITIZENS EXEMPTED BY LAW 
FROM TAXATION, WITHIN THE MEANING OF THE THIRD AR- 
TICLE OF THE AMENDMENTS TO THE CONSTITUTION. 

The word " paupers" has acquired a precise and technical meaning, and is under- 
stood to designate persons receiving aid and assistance from the public, under the pro- 
visions made by law for the support and maintenance ot the poor. 

Persons whose taxes, *' by reason of age, infirmity, or poverty,'' are abated, or, who, for 
those reasons, are omitted to be taxed, by the assessors, are not " citizens exempted 
by law from taxation*'' within the intention of the Sd article of the amendments to the 
constitution : and, therefore, are not entitled to vote without paying taxes. 

Assessors have no authority, under the tax acts, arbitrarily, to exclude aged and poor 
persons from the right of voting, by an omission or abatement of their taxes. Such 
omission or abatement must be with the consent, express or implied, of the person who 
is omitted to be taxed, or whose tax is abated. 

If such persons have, in fact, paid no tax, assessed within two years next preceding any 
election, they are not entitled to vote therein, though such non payment is occasioned 
by an exemption or abatement, under the discretionary authority of the assessors : 

But if they have paid any tax, assessed within two years previous, they are entitled to 
vote in any election for governor, lieutenant governor, senators, and representatives. 

Li the Senate, on the eighth of February, 1832, it was 
Ordered, That the Justices of the Supreme Judicial Court, be 

requested, as soon as may be convenient, to give their opinion on 

the following Question : 
Whether those persons, who are exempted from taxation by town 

assessors, under the authority given them in the following clause in 

the usual tax acts of the Commonwealth. — ^^ And if there be any per- 
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sons, who, by reason of age, infirmity, or poverty, may be unable to 
contribute towards the public charges, in the judgment of the said 
assessors, respectively, they may exempt the polls and estates of 
such persons, or abate any part of what they are assessed, as the 
said assessors may deem just and equitable," — and who have the 
requisite qualifications as to age and residence, are entitled to vote 
for governor, lieutenant governor, senators and representatives, under 
the third article of the amendments to the constitution. 

On the thirteenth, the following opinion of a majority of the court, 
(Judge Morton bemg absent) was received by the president, and 
by him laid before the Senate, viz. 

The third article of the amendments to the constitution of the 
Commonwealth, upon which the question arises, is as foDows, viz : 
*' Every male citizen of twenty-one yeai*s of age, and upwards, (ex- 
cepting paupers, and persons under guardianship) who shall have re- 
sided \nthin the Conmionwealth one year and within the town or dis- 
trict, in which he may claim a right to vote, six calendar months, 
next precedmg any election of governor, lieutenant governor, sena- 
tors, or representatives, and who shall have paid, by himself or his 
parent, master or guardian, any state or county tax, which shall, with- 
in two years next preceding such election, have been assessed upon 
him, in any town or district of this Commonwealth, and also every 
citizen who shall be by law exempted from taxation, and who shall 
be, in all other respects qualified as aforementioned, shall have a 
right to vote, in such election of governor, lieutenant governor, sena- 
tors and representatives ; and no other person shall be entitled to 
vote in such elections." 

This question appears to us to involve three distinct points, on 
subjects of inquiry arising firom as many distinct clauses or provisions 
of the constitutional article cited. 

1. Whether, the persons described, who may be exempted from 
taxation, or whose taxes, may be abated under the discretionary 
authority given to the assessors by the tax act, are " paupers" widiin 
the meaning of the exception. 

2. Whether they are by law exempted from taxation, so as to 
give them the political privilege of voting without being assessed to 
any tax. 

3* Whether, not being paupers, and bemg liable to be taxed, or 
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in fact assessed, though such tax be omitted, or abated under the 
discretionary authority of the assessors, they are to stand upon the 
same footing in regard to the privilege of voting, as if they had been 
regularly assessed, and had actually paid a tax. 

1 . In a certain loose and indefinite sense, the persons in question 
may be called paupers. The case supposes them to be poor, and 
in consequence thereof, to be unable to contribute towards the puMic 
charges. But we are of opinion, that this is not the sense in which 
the word is intended in the constitution. Long before the adoption 
of the article in question, the word " paupers" had acquired a pre- 
cise and technical meanmg, and was understood to designate persons 
receiving aid and assistance from the public, under the provisions 
made by law for the support and maintenance of the poor. Such 
provisions had been made, both in England and in this country, long 
before the adoption of this article, or of the original constitution. 
Besides, if it were mtended to be understood in a more general 
sense, and as extendmg to all poor persons, it might go to exclude 
those from voting, whose poverty might be manifested in other modes 
than the one set forth in tlie extract from the tax act. Considering 
how important it has always been regarded in the framing of funda- 
mental laws, upon which the essential civil and political rights and 
privileges of the subject mainly depend, that words should be used 
in a sense as exact and definite as the nature of language will permit, 
and how careful the framers of our constitution have been in the ob- 
servance of this rule ; and considering upon how indefinite and un- 
certain a basis, the important right of voting would have stood, had 
the word paupers been used in any other than the exact and techni- 
cal sense which we have ascribed to it, our opinion is confirmed, 
that it was intended to be confined to persons claiming assistance for 
themselves or families, from the provision made by law for the poor. 
^ 2. The next inquiry is, whether the persons described can be 
considered as persons exempted by law from taxation, within the 
meaning of the constitutional provision in question. 

Here, as in the other case, in a certam loose sense, they may be 
said to be exempted by law, because the authority is given by law 
to the assessors, and when executed, it is by force of the law, that 
the exemption takes effect. But we are of opinion, that this is not 
the true construction of the clause, but that it means to designate 
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those persons, who, by the terms of the act itself, are exempted, and 
where nothing more is necessary to give effect to the exemption, 
than for the person entitled to the benefit of it, to show that he comes 
within its terms. 

Whether we regard the terms of the law imposing the tax, or the 
probable and obvious intent and design of the constitution, we think 
there will be discovered a broad and well defined distinction, between 
those exempted from taxation, by law, and those exempted, by rea- 
son of poverty and inability, under the discretionary authority given 
to assessors. 

It had long been the practice in tins Commonwealth, in the assess- 
ment of taxes, to exempt certain persons, in terms, whose pursuits 
and employments were devoted to the public service, and who, in 
effect, must be supported at the public charge, such as settled min- 
isters, officers and professors of colleges, preceptors and masters of 
public schools and academies. These persons were exempted, not 
on the ground of inability to contribute to the public charges, but 
because, as they labor wholly or chiefly, for the public, and are 
entitled to a support from the public, the exemption from taxation 
is only one means of contributing to their support ; and, if they were 
held liable to pay any tax, their compensation for services ought 
justly to be enlarged in the same proportion, out of some other pub- 
lic fund. Such persons therefore do, in effect, contribute their share 
to the public charges ; though they do it by their services, instead 
of a money rate. 

In the tax acts, containing the clause, recited in the order of the 
Hon. Senate, the act first provides, for the absolute exemption of 
ministers of the gospel, the president and professors of colleges, and 
others specially enumerated, and then, in the same section, proceeds 
to vest a discretionary authority in the assessors, to exempt those, 
who, through age, infirmity or poverty may be unable to contribute. 
Thus the act makes a strong and marked distinction between the 
two classes of persons. The same conclusion results firom the con- 
stitutional article in question, which puts those who are exempted by 
hw exactly upon the same footing with those who actually pay taxes, 
in regard to the privilege of voting. We think this provision mani- 
festly had reference to the old and uniform practice of exempting 
these classes of public servants firom taxation, upon the grounds above 



APPENDIX. 271 

stated, that these were the persons designated by the description 
"citizens exempted by law from taxation," and that it can, by no rea- 
sonable construction, extend to those, who, at the discretion of the 
assessors, may be exempted on account of poverty or inability. 

3. The remaining inquiry is, whether persons thus liable to be as- 
sessed, though in fact exempted, by the assessors, are entitled to the 
privileges of voters. 

We are of opinion, that when such exemption has extended to two 
years they are not. We think it was the plain intent of this clause of 
the amendment of the constitution, to give practical force and effect 
to the maxim, that taxation and representation should go together ; and 
to secure the right of electing those, who are to administer the gov- 
ernment, to those who in fact contribute to its support. It confines 
the power therefore, in terms, to those who shall have paid some tax 
assessed within a short period precedmg the election and for the sake 
of exactness fixes that period to two years. If therefore the persons 
in question have been exempted, for two entire years, either by being 
omitted in the assessment, or by the abatement of the tax, by the as- 
sessors, such persons are excluded, by the plain terms and manifest in- 
tent of the constitution. But if such exemption has not extended to 
two years, and if the persons in question have paid any tax assessed 
within two years, although exempted the last year, such persons have 
a right to vote, coming within the terms of the constitution, and not 
being excepted as paupers. 

It may be objected to this construction, that, consistently with it, 
aged and poor persons may be arbitrarily excluded firom the right of 
voting, by the assessors, by the omission or abatement of their taxes. 

But we think the tax act will not justly admit of this construction. 
It must be considered, that the liability to taxation, and the political 
privilege of voting, consequent thereon, are established by different 
acts, at distant periods, and having distmct objects in view. Each 
must be construed by itself. The purpose of the tax act is revenue; 
it is to lay a burthen and charge upon the persons and property of the 
people, to provide funds for public objects. The privilege of voting, 
consequent thereon, is incidental and collateral, established by a dis- 
tinct constitutional provision, and is not to be regarded as one of the 
purposes and designed effects of the act. Such effect therefore, can- 
not be much regarded b its construction. The direct object of the 
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act being to raise a revenue, by laying a tax and burthen upon the 
people, an exemption from such burthen must be regarded as a bene- 
fit confered on those entided to it. It is a general rule of law, that 
what is intended for one's benefit, he may claim or waive, at his elec- 
tion, and this rule applies with increased force, when other and inci- 
dental consequences, important to himself, depend upon such election. 
So when a grant or bequest is made to one, being apparently for his 
benefit, he may accept or waive it ; this right is of the higher impor- 
tance, where such grant or bequest is made upon some trust attended 
with responsibility, or upon other onerous conditions. So we think 
the exemption in question was intended as a benefit to those who by 
reason of age, infirmity, or poverty, are unable to contribute, and one 
which if they so elect, they may waive, and in such case, it would not 
be in the power of the assessors to omit them in the assessment, or 
abate their taxes, against their consent, with a view either to affect 
their elective franchise, or for any other purpose. The language of 
the act is, that the assessors may exempt ; which implies, we think, 
that it is to be done, with their consent, express or implied. It is 
true, that the word "may," is sometimes construed as imperative, 
and equivalent to " shall ;" but it is only where the context and general 
purpose of the act, or instrument manifestly require it. Here we think 
the context and general objects of the act require a different con- 
struction, and imply, that the word "may" was used in its ordinary 
sense, as permissive, granting power to the assessors to allow the 
exemption, at the election of those entided to the benefit of it. 

On the whole, our opinion is, that the persons in question are not 
excluded from the right of voting as paupers ; that they are not en- 
titled to vote, without paying taxes, as citizens exempted by law 
fi'om taxation ; and that if they have actually paid no tax, assessed 
within two years next precedmg such election, though such non pay- 
ment was occasioned by an exemption or abatement, under the dis- 
cretionary authority of the assessors, such persons are not entided to 
vote ; but if they have in fact paid any tax assessed within two years 
previous, that they are entitled to vote in any election for governor, 
lieutenant governor, senators, and representatives. 

LEMUEL SHAW, 

SAMUEL PUTNAM, 

S. S. WILDE. 
February 14, 1832. 
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ADJOURNMENT. 

8e^ Poll, 4. 

Selectmxn, 3, 7. 

ALIENS. 

See Ratable Polls, 2, 3. 

BALLOT. 

See Votes, 1. 
Voting, 1, 2, 3. 

BRIBERY AND CORRUPTION. 

8ee Elections effected, &c. 1, 2. 
Members, 9. 

CERTIFICATE. 

1. Where a member had been duly elect- 
ed, and the selectmen refused to give him a 
certificate, he was allowed to take and hold 
his seat, on the certificate of the constable 
of the proceedings of the meeting. Paxion. 

2. A person is not entitled to a seat, upon 
a certificate, that he was chosen ** by the 
minor part of the electors present at the 
meeting.'' Case of Moaes S. Fearing, 210 

3. Where two selectmen only, out of 
three, were present at the meeting, it was 
held, that a certificate, signed by one of 
them, (the other being the member chosen,) 
and the absent selectman, was to the accep- 
tance of the House. Berkley. S34 

^ 4. The certificate of a member may be 
signed by himself as selectman. Chester- 
Jeid, 7 

See Towns united, Ate. 3. 

CHAPLAIN IN U. S. ARMY. 
See OrpicBS, 3. 

COLLECTOR, DEPUTY. 
See Offices, 5. 

COMMITTEES. 

1. Committees of the House should re- 
turn all papers with their reports. Belcher- 
town. 88 

35 



CONGRESS, MEMBERS OF. 
See Offices, 8. 

CONSTABLE. 

1. The validity of an election is not af- 
fected, by a neglect of the constable, to 
make a return to Uie selectmen, of the names 
of persons paying taxes, agreeably to the 
requisition of the statutes of 1822, ch. 104, 
$ 2, and 1833, ch. 102, $ 1. HoUiston, 263 

2. The certificate of a constable, that a 
town meeting^ was legally notified, was held 
to be conclusive evidence of that fact. Wo' 
bum, 6 

CONTEMPT. 

See Members, 6. 

CONTESTED ELECTIONS, RULES in 

106, 122, 123, 182. 

DEBATE. 

See Selectmen, 8, 10. 

DEPOSITIONS. 

See Practice, 4. 

DISCUSSION. 

See Practice, 8. 
Selectmen, 10. 

DISTRICT. 

See Towns united, &c. 

DOMICIL. 

See Removal, 1, 2. 
Voters, 1, 2, 3. 

ELECTIONS, COMMITTEE ON. 
£fee Committee, 1. 
Practice, 5. 
Ratable Polls, 15, 16, 17. 

ELECTIONS EFFECTED BY IMPRO- 
PER INFLUENCE. 
1. Where an election was contested, on 

the ground, that the member had obtained 
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his election '' by bribery, and by corrapUng 
the minds of as many as he could, by spir- 
itnous liquors ;" the complaint was sustained 
and examinea. Manafield. 15 

2. It is no objection to the validity of an 
election, that the member elected rarnisbed 
the voters with refreshments, at considerable 
expense, both before and aller the election. 
Bandford and Alfred, 46 

3. Where several individuals, with a view 
to induce a town to elect the whole nnmber 
of representatives, to which it was entitled, 
of a particular party, gave a bond, for the 
use of the inhabitants, conditioned that the 
whole expense of such a representation 
should not exceed the pay of two members ; 
an election made under such circumstances 
was held void, although the members elect- 
ed had no agency in procuring such bond to 
be given. CHouceaUr, 82. £^ cdto Sutton. 

66 

ELECTIONS, NEW. 

See Precept, 1, 2, 3, 4. 
Removal, 1,2. 

ESTATE. 

See Members, 18, 19, 20, £1, 22. 
Voters, 1,2,3,4,5. 

EXPULSION. 

£tfe Members, 3, 4, 6, 6, 11, 15, 16. 

FORGERY. 

See Members, 15, 16. 

FRAUD. 

See Selectmen, 13. 
Voters, 4. 

FREEDOM OF ELECTION. 

See Selectmen, 7, 8, 9, 10, 12. 

ILLEGAL VOTES. 

See Votes, 6, 7, 8, 9, 10, 11. 

INDICTMENT. 

See Members, 7, 10, 12, 17. 

INSPECTOR OF CUSTOMS. 
See Offices, 5. 

JUSTICE OF THE PEACE. 
£See Members, 14. 

Selectmen, 2, 4. 

LARCENY. 

See Members, 17. 

LIST OF VOTERS. 

See Voters. 

MEMBERS, QUALIFICATIONS OF. 

I. — Character. 

1 . Member charged with conduct tending 

to destroy the credit of the " new money," 

in the time of the Revolution. Caae of 

JhmeB Perry, 2 



2. Member charged with being unfriendly 
to the cause of America, in the time of the 
Revolution. Vattalborough, 4. Vataalbo- 
rough. 6 

3. Member disqualified, by a Resolve of 
a former General Court, *' from holding any 
post of honor or profit ;'' expelled. Swan- 
•ey, 8 

4. Seditious conduct in a member is no 

Sound for expulsion. Cawe of SUom Fow- 
8 

5. Member exchided at first session, on 
account of his political character and con- 
duct, and a^am returned, considered dis- 
qualified. Case of John William*, 9 

6. Member, ordered by a former General 
Court to be confined until he should give 
bond, conditioned that he should not corres- 
pond with any of the enemies of the coun- 



r, 6lc, and neglectmg to attend in his 
place, when ordered by the House, expel- 
led. Can of Abiel Wood. 10 



7. Member under indictment for seditious 
practices : Ri^t to a seat suspended until 
the trial of the indictment. Om of Jeremi- 
ah Learned. 13 

8. Member chared with an unwillingness 
and refusal to assist, or bear arms, in the 
defence of the country ; not sufficient to 
render him ineligible. KUtery. 14 

9. Bribery and corruption dleged against 
a member by individuals : no ground of sus- 
pension or expulsion. Mamfield. 16 

10. Member, who had be«i indicted for 
the part, which he had taken in the Revolu- 
tionary war, and been dischai^d from the 
indictment, in virtue of the 6^ arUcle of the 
treaty of peace between Great Britain and 
the Uniteo States, allowed to retain his seat. 
Cau of John WilHama. 17 

1 1 . Member, who had been convicted of 
sedition, expelled. Caae of Motet Harvey. 

12. Right asserted by the House to sus- 
pend a member under indictment for sedi- 
tious practices. CharUon, 21 

13. Member charged with having been 
friendly to Shays* proceedings against \h% 
government. Middleborou^h. 22 

14. Member charged with having been 
impeached, for corrupt and wilful miscon- 
duct as a magistrate and removed from of- 
fice. Watertown, 30 

15. Member, who had been convicted of 
forgery, excluded from his seat. Ludlow. 

16. Member convicted of forgenr suspen- 
ded from acting. Cote of John Jyaite. 50 

17. Where a member had been convicted 
upon an indictment for larceny, and the ver- 
dict had been set aside, a new trial granted, 
and the indictment aAerwards quashed for 
informality, it was held that he was not 
thereby disqualified. Falmouth. 185 

II. — Property. 

18. A statement of selectmen, that, ac- 
cording to the last year's state tax, the 
member returned did not possess the estate. 
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required by the constitution, is not sufficient 
to invalidate his right to a seat TVuro. 4 

19. It was held to be no disqualification 
of a member as to property, that he was ra- 
ted in the valuation, at two hundred dollars 
personal estate ana no more, and that his 
real estate had been set off on execution. 
Batre. 228 

30. The declaration of a member; within 
a short time previous to his election, that he 
did not possess any ratable estate whatever, 
is not. It seems, evidence of his want of 
qualification as to estate. North Bridgewa- 
ier. 239 

21. Member's qualification, as to proper- 
ty, questioned, and proved affirmatively, by 
certificates of the selectmen and assessors. 
Shelbume. 61 

22. When a member's qualification as to 
property is questioned, the burthen of proof 
IS on the remonstrants. Pembroke, 19. Ded- 
ham, 167 

See Offices. 

MEETING FOR THE CHOICE OF 
REPRESENTATIVES. 
I.— Time of. 

1. It was held to he no objection to the 
validity of an election, that, in a large town, 
in which the roads were bad, the time for 
the meeting was fixed at three o'clock in 
the afternoon. Paris. 37 

2. Where a meeting was held on the sec- 
ond Monday of November, for the choice of 
representatives, &c., at which meeting, it 
was voted not to send, and then the meeting 
was dissolved, and the selectmen, at the 
written request of the requisite number of 
the freeholders, called another meeting for 
the choice of representatives, on the fourth 
Monday of November, at which meeting 
an election was effected ; held that the sec- 
ond meeting was made necessary, &c. 
East Bridgewater, 247. GUI. 248 

II. — Notice of. 

3. It was held to be no objection to the 
validity of an election, that the notification 
for the meeting had no date to it; or that it 
was set up in a school-house and under lock 
and key, except on Sundays. PariM, 37 

4. where the warrant, for calling the 
meeting, and the notification thereof, by the 
eoMtable, did not mention any hour of the 
day, on which the meeting was to be held, 
and the hour was inserted in the warrant by 
one of the selectmen, and the notification 
altered accordingly, by the constable, two 
days before the meeting, the election, made 
in pursuance thereof, was held good. 7Ys- 
bury. 49 

5. Where it had been the uniform man- 
ner of warning town meetings, for more 
than fifly years, to post up notifications, at 
each meeting-house in the town, so long be- 
fore the intended meeting as to have two 
public days intervene between the time of 
the notice and the time of the meeting, a 
notice of a meeting given by the constables 



verbally, or by leaving copies of the notice 
at the dwelling-houses of the voters, on the 
fourteenth, for a meeting: en the eighteenth, 
was held insufficient. Rehoboth. 116 

6. The statute of 1785, c. 75, § 6, pro- 
vides that " the manner of summoning the 
inhabitants" to attend a town meeting shall 
" be such as the town shall agree upon:" 
and therefore, if such notice of a town 
meeting is not given, as has been the imme- 
morial usage, or is specially agreed upon 
bj? the town, the notice will not be sufficient, 
and the proceedings void. York* 126 

7. Where there was a vote of a town, 
that fourteen days notice should be given of 
all meetings, a notice of seven days was 
held insufficient. Dresden. 138 

8. Where warrants, for the calling of a 
town meeting, on the twelfth of May, were 
dated the fifth, and served by printed noti- 
fications, left at the houses of the inhabi- 
tants on the tenth, the notice was held to be 
sufficient; inasmuch as there was no vote of 
the town, establishing the manner, in which 
its meetings should be called, nor had there 
been any uniform usage, in relation thereto. 
Roxbury. 143 

See Coif STABLE, 2. 
Poll, 1,2,3,4,5. 

HI.— Conducting of. 

9. Where a number of persons had met 
for the purpose of singing, and were en- 

f^aged therein, together with one of the se- 
ectmen, in the meeting-house, where the 
meeting for the election was held, whilst 
the voters were carrying in their votes, the 
election was held not to be invalidated. 
Vanvers. 26 

10. Where an election was contested on 
the ground that the presiding selectman 
took votes out of the box, and, in lieu there- 
of, put in votes for a different candidate, 
and that, in counting the votes, be picked 
up votes from the seat, and had them count- 
ed 3 and also, that after the box was turned, 
and the votes ascertained, the selectmen 
suspended a declaration thereof, and re- 
ceived and counted other votes; the com- 
plaint was sustained and examined. Reho* 
both. 39 

11. It is no objection to the validity of an 
election, that the meeting for the election, and 
also a meeting for the transaction of town 
business, were held at the same time, the 
selectmen and a moderator presiding alter- 
nately, as questions were brought forward, 
relating to the choosing of a representative, 
or to town business. Franklin, 42. See 
also Topsham. 35 

See Moderator, 2. 
Selectmen, 

1,2, 3,4,6,7,8,9,10,11, W, 13. 

MINORITY, 

See Certificate, 2. 

MINISTER OF THE GOSPEL. 

£Cee Offices, 1. 
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MODERATOR. 

1. It is the duty of the moderator of a 
town meeting to make certain a vote, when 
scrupled or doubted by the competent vo- 
ters. ChetUr. 217 

2. It is no objection to the validity of an 
election, that a moderator was chosen and 
presided therein, instead of the selectmen. 
Hope. 59 

See Selectmen, 6 to 13. 

MOTION. 

See Practice,]. 

Representation, 3 
Selectmen, 7, 8. 
Voters, List of, 4. 

NAME. 

See Votes, 1,4. 

NOTIFICATION. 

See Meeting, 3 to 8. 

Towns united, &c. 4. 
Warrant. 

OFFICES, INCOMPATIBILITY OF. 

1. A minister of the gospel is eligible as 
a representative. Gray. 24 

2. Where a judge of probate was chosen 
representative, ana thereupon resigned his 
office, he was allowed to take his seat as a 
member. Sullivan. 33 

3. The office of chaplain in the army of 
the United States is incompatible with that 
of representative. Case of Solomon Aiken. 

178 

4. The office of University Professor of 
Law, in Harvard University, is incompati- 
ble with that of representative. Case of 
Asahel Steams. 197 

5. The office of deputy collector or in- 
spector, under the United States, is incom- 
patible with that of representative. Case 
of WiUiam B. Adams. 214^ 229 

6. In regard to theincompatibility of offi- 
ces under the United States with that of 
representative, previous to the adoption of 
the eighth article of the amendments to the 
constitution. See pp. 24, 25, 28, 29, 38. 

7. The office of deputy postmaster is not 
incompatible with that of representative. 
Sandford and Alfred. 45 

8. Members of Congress elect are not in- 
eligible. 29 

PAUPERS. 

1. The word " paupers" has acquired a 
precise and technical meaning, and is un- 
derstood to designate persons, receiving aid 
and assistance from tne public, under the 
provisions, made by law, for the support 
and maintenance of the poor. Opinion of 
the S. J. C. 267 

See Ratable Polls, 6. 

PAY. 

1. There does not seem to have been 
any general rule adopted, in regard to the 



pay of a member, whose election has been 
adjudged illegal. In the following cases, it 
was allowed: Nantucket, 165; Newbury , 
175 ; Case of Solomon Aiken, 178 ; Boston, 
201 ', Charlestoum, 206 ; Case of Joseph 
Dovme, 222. In the following, it was re- 
fused : MiUon, 132 ; Case of WiUiam B. 
Adams. 229 

See Elections, &,c. 3. 

PETITION. 

See Practice, 2. 

PLACE OF MEETING. 

£l«e'S£LECTMEN, 3. 

POLL. 

1. Reasonable notice must be given of 
the time, when the poll, for the <%oice of 
representatives, will be closed. Gloucester. 

189 

2. This notice may be either actual, or 
implied from previous usage. Same. 

3. Where the usage had been to close the 
poll at 4 o'clock, P. M., and the selectmen, 
after the balloting had commenced on the 
day of election, announced their intention 
of closing the poll, at half-past 12, and did, 
in fact, close it at a quarter past 1; the notice 
was held not to be reasonable, and the elec- 
tion adjudged void. Same. 

4. Where a meeting was opened at 12 
o'clock, adjourned for half an hour, then 
opened and continued so, until 3 o'clock, it 
was held, that the poll was kept open a 
reasonable time. Tyringham. 241 

5. Where a meeting was called, to be 
held at 2 o'clock, and the poll was declared 
open within a few minutes of that hour, and 
was kept open from twelve to twenty min- 
utes, and until all persons present, having a 
right to vote, and desirous o( exercising 
that privilege, had voted ; it was held that 
the poll was kept open a reasonable time. 
Phillipston. 244 

POLLS. 

See Ratable Polls. 

POSTMASTER. 
See Offices, 7. 

PRACTICE. 

1. The validity of an election may be in- 
quired into on motion. Hopkinion,6'y Dun' 
stable. 17 

2. A petition against an election was al- 
lowed to be withdrawn by the petitioners, 
after a reference thereof to a committee, 
and a time assigned for the bearing of the 
case. Middleborough. 22 

3. Where two members are returned from 
the same town, claiming seats, in opposi- 
tion to each other, both are to be suspended 
from acting, until their respective claims 
are determined. Hopkinton,2Z'y Harwich, 
32; Troy ,46. 

4. Where an election is contested, a 
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commissioner may be appointed to take de- 
positions, at the request of either party. 
Rehoboth,S9', Marujeld, 15 

6. Where a remonstrance against an 
election was not committed, until so late a 
period of the session, that an investigation 
could not conveniently be had, no order was 
taken thereon. SiUton. 66 

6. A member has no right to vote on the 
question of the validity of his election. 
Olouceater. 82 

7. The rules and orders of one House are 
not binding upon another. Milton. 132 

8. In a discussion of the question, upon 
the reconsideration of a vote, accepting a 
report, whereby the scat of a member was 
vacated, it was ruled that evidence might 
be introduced in support of, but not against 
the motion to reconsider. Case of Wtlliam 
B. Adams. 229 

£fce Committees, 1. 

Members, 18, 20, 21, 22. 
Ratable Polls, 13, 14, 15. 
Votes, 10, 11. 

PRECEPT FOR NEW ELECTION. 

1. Precepts for new elections will not be 
issued in cases of illegal elections. Milton, 
132 ; Weston, 56 ; see also Fitchburg. 221 

2. A vacancy occasioned by the removal 
of a member from the Commonwealth can- 
not be filled up. Case of Joseph Downe,Jr. 

222 

3. Vacancies in the House, other than 
those enumerated in the 2d section of the 
6th chapter of the constitution maybe filled. 
Opinion of the 8. J. C. 223 

4. Members of the House may constitu- 
tionally be elected to the Council, and va- 
cancies so created may be filled up. Same. 

PROBATE, JUDGE OF. 
See Offices, 2. 

PROFESSOR OF LAW. 
See Offices, 4. 

RATABLE POLLS. 

1. The legislature may, by law, establish 
what shall or shall not be ratable polls, 
upon which to predicate representation, the 
designation thereof being left, by the con- 
stitution, to the discretion of future legisla- 
tures. Opinion of the S. J. C. 107 

2. The polls of aliens may, within the in- 
tent of the constitution, be ratable polls, 
when made liable by the legislature, to be 
rated to public taxes. Same. 

3. The polls of male aliens, above six- 
teen years of age, are now ratable polls, 
and may constitutionally be included in esti- 
mating the number of such, to determine 
the number of representatives, a town may 
be entitled to elect. Same. See also Bos- 
ton. 76 

4. Persons under contract for service are 
ratable polls, in the place where they are, 
bonafde, in the execution of their contract. 



Lymt and Lynnfield, 158. See also West 
^jringjield. 53 

5. Students at an academy, in a town, 
where their parents or guardians do not be- 
long, are not ratable polls in such town, if 
under twenty-one years of age. Westford. 

128 

6. State and town paijpers are not rata- 
ble polls. Same, 128; Wobum, 139; See 
also West Springfield. 53 

7. Quere. — Whether persons in the naval 
or military service of the United States are 
ratable polls ? Marblehead. 158 

8. In the number of ratable polls, are to 
be included the whole number of free male 
inhabitants, of the age of sixteen years and 
upwards, who are not, by law, exempted 
from taxation. Danvers, 40 

9. The number of representatives, to 
which a town may be entitled, is to be de- 
termined by the number of ratable polls 
therein, on the day of any election. Dan- 
vers, 40} Maiden. 259 

10. In the year 1787, it was established 
as a rule, that, when a town sent more rep- 
resentatives, ihan it appeared to be entitled 
to by the next preceding valuation, the 
member or members returned should pro- 
duce, as evidence of the increaso of the 
number of ratable polls, a copy of the last 
preceding tax bill attested by the assessors, 
who should make oath to the same, and 
also, that the said ratable polls were inhab- 
itants of the town, one year, at least, pre- 
vious to the election. 21 

11. And in the year 1809, it was estab- 
lished as a rule, that where an election was 
contested on the ground of a deficiency of 
ratable polls, a certificate of the assessors, 
of the number of ratable polls, or the (ax 
bills of the year next preceding, whose tax- 
es were wholly unabated, should be consid- 
ered prima facie evidence, by which to de- 
cide the election; subject however to be 
contradicted by such other evidence, as 
might be produced by either party. 52, 53 

12. Where two members were chosen in 
a town, which from a certificate of the as- 
sessors thereof, as to the number of persons 
actually taxed therein, did not appear to 
contain a sufficient number of ratable polls, 
to entitle it to two representatives, and one 
member only was returned, he was allowed 
to retain his seat. Freetoion,60 ', Sudbury. 

68 

13. Where an election was contested, on 
the ground of a deficiency of ratable polls, 
and It was proved by the remonstrants, that 
the number of rated polls, the year preced- 
ing, was insufficient, a certificate of the as- 
sessors, that it contained the requisite num- 
ber, was received as evidence to confirm 
the election. Westminster, 52 : See also 
Raymojid. 69 

14. Where the number of ratable polls in 
a town was uncertain, and it appeared, that 
there had been much difference of opinion, 
in the construction of the term ** ratable/' 



278 



INDEX. 



and much diversity of practice resoliing 
therefroin, the members returned were aJ- 
lowed to retain their sests. Wett Spring- 
feld. 63 

16. Where elections were contested <m 
the ground of a deficiency of ratable polls, 
it was ihe practice of the committee on 
elections, before the change in the com- 
mencement of the political year, and when 
the legislature had two or more sessions 
annually, to order, at the first session, that 
the members returned or the selectmen of 
the town should lay before them, at the next 
session, a list of the names of those per- 
sons, whom they alleged to be ratable polls; 
that they should also furnish the remon- 
strants with a copy thereof; and that the 
remonstrants should, within a reasonable 
time, afterwards, furnish the members with 
a list of those persons, whom they alleged 
not to be ratable polls ; in order that the com- 
mittee might determine, at that session, up- 
on such evidence as the parties might pro- 
duce, who, upon the list of names objected 
to, were or were not ratable polls. Bathf 
60; Dighion, 61 ; Belchertovm. 88 

16. And where an election was contested 
on the ground of an insufficiency of ratable 
polls, and the selectmen neglected to fur- 
nish the remonstrants with a list of the polls, 
agreeably to an order of the committee, the 
election was invalidated on presumptive 
evidence of the insufficiency. Vighion. 61 

17. So where the order was, that the 
member returned should furnish the list. 
Belchertown. 88 

8ee Unincorporatbd territory, 1. 

RECONSIDERATION. 
See Representation, 

6,7,8,9,10,11. 
Selectmen, 8, 9, 10. 

REFRESHMENTS. 

See Elections, &c. 2. 

REMONSTRANCE. 
See Practice, 5. 

REMOVAL. 

1. Where a member, after his election, 
removes from the town represented by him, 
to another town within the Commonwealth, 
he is not thereby disqualified from retaining 
his seat. Case of Elbridge Gerry. 20 

2. But where he removes out of the Com- 
monwealth, his seat is vacated. Case of 
Daniel Merrill f 161 : Case of John Skepley. 

See Precept, 2. 

REPRESENTATIVES, NUMBER OF. 
See Ratable Polls, 9, 10, 11, 12. 
Representation, 3, 4. 

REPRESENTATION, RIGHT OF. 

1. The provision in the constitution, that 
every town previously incorporated, might 
send one representative, though it did not 



contain one hundred and fiAv ratable polls, 
extends to those towns, which, by their acts 
of incorporation, were annexed to other 
towns, for the choice of representatives. 
Sheffield. 69 

2. The right to send a representative is a 
corporate right, which towns may exercise 
or waive, at their pleasure : and the exer- 
cise of it is a corporate duty, for the neg- 
lect of which, the House may impose a 
fine, but which neglect, they are under no 
obligation, by the constitution, to punish. 
Ofriniont of the S, J. C, 107, 181 ; Nan- 
tucket, 165 ; Nantucket Sharon, 179 : See 
alao WestmifUter, 27, Toptham, 35 

3. If selectmen refuse to put a motion, 
duly made and seconded, to determine 
wheiher a town will or will not be repre- 
sented, or to determine the number of rep- 
resentatives to be chosen, but call for and 
receive votes for a representative, an elec- 
tion so made is void. Nantucket^ 165; 
Nantucket, Sharon, 179; ReJtoboth 116; 
Roxbury, 143 

4. It IS not a proper way to determine 
the number of representatives to he chosen, 
for the selectmen to direct the voters to 
bring in their votes, for such number as 
each voter may think proper, within the 
number, which may canstitutionally be 
elected. Rehobotk, 116; Roxbury. 143 

5. If a town vote not to send a represen- 
tative, an election cannot be made by a mi- 
nority dissenting from that vote, pinion 
of tJte S, J, C, 107, 181 : Cau of MoaeB S. 
Fearing. 210 

6. A vole to send only one representa- 
tive may be reconsidered, and an additional 
number elected ; and such reconsideration 
may take place, even after the balloting 
has commenced, or the member has been 
elected. Hadley, 212; Lynn. Z15 

7. An election, made afler a vote not to 
send, does not become valid, by a subse- 
quent reconsideration of that vote. WinM- 
low. 183 

8. Where a vote bad been taken, not to 
send a representative, and a motion was 
then duly made and seconded, to dissolve 
the meeting, which motion the selectmen 
refused to put : it was held, that a vote sub- 
sequently passed, to send a representative, 
and an election in pursuance thereof, were 
void, notwithstanding the vote not to send 
was doubted, after the motion to dissolve 
the meeting had been made. Southbridge. 

9. Where an election is efifected by the 
reception of illegal votes, it cannot be con- 
firmed by a subsequent refusal of the meet- 
ing to reconsider the choice. Chetterjeld, 

10. Where a member has been dulyelec- 
ted, the election cannot be invalidated, by 
a subsequent vote to reconsider the pro- 
ceedings '' respecting the choice of a rep- 
resentative.^' Paa^on. 18 

11. The election of a member at one 
meeting, cannot be superseded, by the elec- 
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tion of another person, ttt a subsequent 
meeting. Drndm. 138 

12. Where a greater number of members, 
than a town is entitled to send, is elected 
by a joint ballot, the election of all is void : 
but, where the members are chosen at sep- 
arate bailolings, the elections of those only, 
who are elected after the constitutional 
number has been chosen, are void. Dan- 
vera. 40 j Wulmintter,' oZ', Wett Spring- 
Jleld,5»-y Bath, 60; DiglOon, 61; Oxford, 
63; SttUottf 66; BoaUfn, 76; Belchertown, 
88 ; Milton, 132 ; 8utton, 141 ; Maiden, 259. 

13. Quere. — Whether the election of all 
the members, chosen at separate ballotings, 
where a greater number than the town is 
entitled to, is elected, is affected by such 
illegal proceeding? SuUon, 141 

See Towns united, &c. 

RESIDENCE. 

8«e Voters, 1, 2, 3. 

RESOLVE, DISQUALIFYING. 

See Members, 3. 

RETURN. 

See Certificate. 

RULES OF THE HOUSE. 
See Practice, 7. 

Contested Elections. 

RULES AND ORDERS. 
See Practice, 6. 

SEDITION. 

See Members, 4, 7, 11, 12, 13. 

SELECTMEN. 

I. — Qualifications of. 

1. An election made at a meeting, called 
by selectmen, who are not legally chosen, 
is void. Adanu, 1 1 ; Harwich, 32 ; 7Vov. 

2. Where a plantation had, by an act of 
the legislature, been annexed to a town, 
and the inhabitants thereof had acted with 
the inhabitants of the latter, in the choice 
of town officers, a subsequent refusal of the 
selectmen to permit the former to act or 
vote with the town, was considered a suffi- 
cient ground to authorize a justice of the 
peace, to issue a warrant for the calling of 
a meeting for the choice of town officers, 
&.C., and selectmen, elected at such meet- 
ing, were held to be duly elected, and as 
such, authorized to call a meeting for the 
choice of a representative. Adams. 11 

3. Selectmen have power, to change the 
jilace of holding an adjourned town meeting, 
for the choice of town officers ; and select- 
men, chosen at a meeting so adjourned, are 
legally chosen and authorized to call a 
meeting of the town for the election of rep- 
resentatives. Harwich, 32 

4. Where a town had been accustomed 
to elect town officers in April, and a num- 
ber of the inhabitants petitioned the select- 



men to call the annual town meeting in 
March, and the selectmen called a meeting 
for the purpose of considering the expedi- 
ency of changing the time of choosing town 
officers from April to March, which meet- 
ing, by reason of the confusion and distur- 
bance therein, was not organized ; — this is 
not such an unreasonable refusal to call a 
meeting, as will authorize a justice of the 
peace to call and organize a meeting for the 
choice of town officers, and the election of 
a representative, at a meeting called by se- 
lectmen so chosen, is void. Troy. 46 

5. The statute of 1805, c. 25, which re- 
quires selectmen "before entering on the 
duties of their office," to be sworn to the 
faithful discbarge of their duties " respect- 
iug^all elections and the returns thereof," is 
sufficiently complied with, if they are sworn 
in that manner, before entering upon the 
duties of their office, in regard to elections: 
as if they are sworn on the day of elec- 
tion and before opening the meeting. — 
EUiot. 152 

n. — Duty of. 

6. Where the selectmen delayed to open 
a meeting, for the choice of a representa- 
tive, for more than two hours after the time 
appointed, the election was held valid not- 
withstanding. Standiah. 68 

7. It is illegal and improper conduct, on 
the part of the selectmen, presiding at a 
meeting for the election of representatives, 
to refuse to put motions as to the number to 
be chosen, or for an adjournment ; and an 
election, effected by means of votes, called 
for and received, after such refusal, is void. 
Rehoboth. 116 

8. Where selectmen refuse to put mo- 
tions as to the number of persons to be 
elected, or to permit debate thereon, but 
call for and receive votes for representa- 
tives, the election is void. Roximry. 143 

9. It is the duty of selectmen, presid- 
ing at a meeting for the choice of represen- 
tatives, to give a reasonable time, before 
proceeding to the election, for the town to 
exercise its corporate right, to determine 
whether any and how many members shall 
be chosen : and if they do not allow such 
reasonable time, the election is void. Bo8' 
ton. 201 

10. It is the duty of selectmen, before 
proceeding to an election, to allow reason- 
able debate upon, and a fair discussion of, 
the question, to what extent the town will 
be represented : otherwise the election will 
be void. CharUatown, 206 

11. A decision of the presiding select- 
man, not dissented from bV his brethren, is 
the decision of the whole board. Same. 

206 

12. It is the duty of the presiding select- 
man to make certain a vote when doubted. 
West Springfield. 252 

13. Where an election is conducted in a 
loose and improper manner, and in a way 
to open a door to fraud and collusion 3 yet if 
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DO fraud or collusion be proved to have 
been practised, it will not be void. Lynn. 

255 
i9e« Certificate, 1, 3, 4. 
Meeting, 9, 10, 11. 
Moderator, 1,2. 
Poll, 1,2,3,4,6. 

REPRESENTATIOlf , 3, 4, 8. 

Votes, 3, 11, 13. 
Voters, 4, 6, 6, 7. 
Voting, 1, 2, 3, 4. 
Warrant, 1, 2, 3, 4. 

STUDENTS. 

See Ratable Polls, 5. 

SORTING OF VOTES. 

See Voting, 3, 4. 

SUSPENSION. 

1. Where members are returned from the 
same town, claiming seats in opposition to 
each other, both are to be suspended from 
acting, until their respective claims are deter- 
mined. HopkirUon.Tl : Harwich y 32 ; Troy. 

46 
See Members, 7, 9, 12, 16. 

TOWN MEETING. 

1. It is no objection to the validity of an 
election, that the meeting therefor is held at 
the same time, with a meeting for the trans- 
action of town business, and that the mod- 
erator and selectmen preside alternately, 
as questions are brought forward relating to 
town business or to the choice of a repre- 
sentative. Franklin. 42 
£1^ Moderator, 1, 2. 

Selectmen, 6 to 13. 

Constable, 2. 

TOWN, RIGHT OF TO BE REPRE- 
SENTED. 
See Representation. 

TOWNS UNITED FOR THE CHOICE 
OF REPRESENTATIVES. 

1. Where two towns are united for the 
choice of representatives, the votes of both 
are to be counted together, in all questions 
relating thereto. Laneiborongh and New 
Aihford. • 70, 71 

2. And in such case, where the votes of 
both towns united are in favor of electing a 
representative, it seems, that a withdrawal 
of the selectmen and voters of one cannot 
prevent the other from making a valid elec- 
tion. Same. 

3. Where a town and district or two 
towns are united, by an act of the legisla- 
ture, for the purpose of electing representa- 
tives, the certificate of the member elected 
must be signed by a majority of the select- 
men of both, or it will be void : but if, in 
such case, it be proved, that the selectmen 
of one improperly refused to sign the cer- 
tificate, the House has power, by the gene- 
ral provision of the stat. 1795, cb. 55, $ 1, 



to give validity to any certificate, which 
shall be to their acceptance. Limetborough 
and New Athford. 114 

4. When a district is authorized by stat- 
ute to join with a town in the choice of rep- 
resentatives, the inhabitants of the district 
are not entitled to vote in such choice, un- 
less they have been legally warned to at- 
tend a meeting for that purpose : and where 
the statute does not direct the selectincn of 
the town to five notice of the meeting to 
the district, the qualified voters of the town 
may alone choose a representative. LaneM' 
borotigh and New Anhford. 168 

^e Representation, 1. 

UNINCORPORATED TERRITORY. 

1. Where it had been the immemorial 
custom, for the inhabitants of a town, and 
the inhabitants of an adjoining unincorpo- 
rated territory, to unite in tne choice of 
representatives, and they had also been 
unitedly taxed for the expenses of repre- 
sentation, it was held, that the latter were 
properly enumerated among the ratable 
polls of said town to entitle it to two repre- 
sentatives. Oxford. 63 

UNITED STATES, OFFICERS UN- 
DER. 
See Offices, 3, 5, 6, 8. 

VACANCY. 

See Precept, 2, 3, 4, 
Removal, 2. 

VOTERS. 

1. A right of voting is not lost by a tem- 
porary absence^ for a particular purpose, 
and without an mtention, on the part of the 
voter, to change bis domicil. Cottcord, 72 ; 
See also Weston 56 and 65, 

2. Where, a voter, in the month of March 
had removed his residence from the town, 
in which he was entitled to vote, it was held 
that he had no right to vote there at the 
election of representatives in May. North 
Brook/eld. 124 

3. Where one comes into a town, with an 
intention to establish his domicil or per- 
manent residence, and in pursuance there- 
of, hires a dwelling house and place of bu- 
siness, and does other acts, of a similar 
character, he will be considered an inhabi- 
tant or resident of such town, and as such 
entitled to vote, although he may be after- 
wards absent. Spencer, 164 

4. Where notes were given to a |>erson 
on the day of election, to qualify him to 
vote, and were delivered back by the voter 
afterwards, this was held to be fraudulent, 
and an election effected thereby void.— • 
North Brook/ield. 124 

5. Where a person, who was in posses- 
sion of a real estate, of the yearly value of 
from twelve to fifteen dollars, to which &e 
had no legal title, had received assistance 
from the town, for the support of a minor 
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child, who was an idiot, and bad also, for 
that reason, and on account of his poverty, 
been exempted from taxation for several 
years, it was held that he was not qualified 
to vole in the election of representatives.— 
BerkUy. 284 

6. Persons, whose taxes, " by reason of 
aee, infirmity, or poverty,'' are abated, or, 
who, for those reasons, are omitted to be 
taxed, by the assessors, are not ** citizens 
exempted by law from taxation,'' within the 
intention of the Sd article of the amend- 
ments to the constitution; and, therefore, 
are not entitled to vote without paying tax- 
es. Opinion of the 8. J. C, 267 

7. Assessors have no authority, under the 
tax acts, arbitrarily to exclude aged and 
poor persons from the ris^ht of voting, by an 
omission or abatement of their taxes. Such 
omission or abatement must be with the 
consent, express or implied, of the person 
omitted to be taxed, or whose tax is abated. 

Same. 

8. If such persons have, in fact, paid no 
tax, assessed within two years next preced- 
ing any election, they are not entitled to 
vote therein, though such non-payment is 
occasioned by an exemption or abatement, 
under the discretionary authority of the as- 
sessors : 

9. But if they have paid any tax, assessed 
within two years previous, they are entitled 
to vote in any election for Governor, Lieu- 
tenant Governor, Senators and Representa- 
tives. Same, 

VOTERS, LISTS OF. 

1. It is no objection to the validity of an 
election, that the selectmen had no session 
previous thereto, to examine the qualifica- 
tions of voters, and at the election exhibited 
no list of voters. Fryeburghf 34. See alio 
Bath, 41 

2. The omission of the selectmen to make 
out and publish, previous to a meeting for 
the choice of representatives, a list of per- 
sons qualified to vote therefor, is not, of it- 
self, sufiScient cause to invalidate the elec- 
tion ; hut may, in some cases, furnish such 
evidence of fraud, or create such uncertain- 
ty in the result, as to render it void. Mair 
den. 194 

3. It seems to be no objection against the 
validity of an election, that the votes were 
given in without the list of voters being 
called ; that persons were allowed to vote, 
whose names were not on the list ; and that 
some of the voters, whose qualifications 
were questioned, were allowed to withdraw 
their votes. Windsor. 239 

4. Where a motion was made in town 
meeting, not to send a representative, and 
the question was taken by dividing or poll- 
ing the meeting, it was held not to be ne- 
cessary for the selectmen, to call the list 
and check the names of those who voted, 
though they were requested so to do : espe- 
cially as such had not been the practice. 
A$hbumham. 240 

36 



5. Selectmen are not obliged to receive 
the vote of one, whose name is not on the 
list, and who does not apply to have it put 
there, at the time appointed by the select- 
men for receiving such applications. Lynn- 

field. 258 

6. A neglect of the selectmen presiding 
at an election to call and check the names 
of the persons voting therein, is not suffi- 
cient cause to invalidate the election. Mar- 
blehead. 261 

7. A neglect of the selectmen to hold a 
meeting, one hour previous to the town 
meeting, for the revision of the list of voters, 
as required by the statute of 1822, ch. 104, 
§ 2, is not sufficient to invalidate the elec- 
tion. Holliaton. 263 

£fee Constable, 1. 

VOTES. 

1. Where a ballot has the same name, 
written on it more than once, it cannot be 
counted as more than, and it seems that it 
may be counted as, one vote. Cambridge, 
3; Hopkinton. 22 

2. It is no objection to the validity of an 
election, that several of the voters were al- 
lowed to prove their right to vote after hav- 
ing voted, and one to withdraw his vote, by 
a vote of the meeting. Hovkinton. 22 

3. Where selectmen inadvertently omit- 
ted to sort and count a part of the votes 
given in, in consequence of which the whole 
number of votes cuuld not be ascertained, 
the election was held void for uncertainty. 
Andover, 187. See alio Holliaton. 263 

4. Where there are two persons in a 
town, of the name for which votes are cast, 
one of whom is, and the other is not consti- 
tutionally eligible, the votes will be pre- 
sumed to be intended for the former. Lynn. 

215 

5. Qu«re.— Whether votes for persons, 
not eligible as representatives, can be con- 
sidered and counted as votes, in determin- 
ing the whole number cast. Attleborough. 

6. If votes, sufficient to change the ma- 
jority, are illegall^r received, or, illegally 
rejecied, the election is void. Western. 

•' 130 

7. Where illegal votes, cast at an elec- 
tion, do not change or prevent a majority, 
the election is not for that cause void. 
Tyringham. 241 

8. Where a member was elected by nine- 
ty-two out of one hundred and thirty-two 
voles given in, it was held, that the recep- 
tion of one illegal vote, if proved, would 
not invalidate the election. Charlemont. 

238 

9. If votes, sufficient to change or pre- 
vent a mafority, are illegally received or il- 
legally rejected, or if electors vote twice, 
and render the majority uncertain, the elec- 
tion is void. Di^hton. 162 

10. Where it did not appear, for whom, a 
voter, not supposed to be legally qualified, 
voted, except from his own declaration 
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mad« after the neetinj^y and when b« was 
Boi under oaih| the evidence was held not 
to be sufficient. Dreiden, 184 

11. A certificate of the tclectmeny that, 
since the meeting, they had discovered, that 
the election was effected by illegal votes, 
was allowed to invalidate the choice^ — 
Shefkld and Mt. WoMhifigUm. 37 

12. The rejection of the vote of a qualified 
voter, when tendered in the balloting for 
state and county officers, is no objection to 
the election of a representative, made sub- 
sequently, in which such voter did not ten- 
der his vote, although all the elections were 
made at the same meeting and the same list 
of voters was used. Shrewtbury. 249 

13. It is the duty of selectmen to sort and 
count the votes for a representative, openly, 
in presence of the meeting ; but an omis- 
sion to do so, as where the selectmen and 
town clerk retired into the pulpit of the 
meeting-house, in which the meeting was 
held, and there sorted and counted the 
votes, will not invalidate the election. Balk. 

41 
£fee Meeting, 10. 
Moderator, 1. 
Rbpresemtatiom, 

4, 6, 6, 7, 8, 9, 10. 
Selectmen, 12. 
Towns united, &c. 1, 2. 

VOTING. 

1. Where candidates are ^oted for on one 
ballot, the number of ballots is to be taken in 
order to ascertain the whole number of votes 
given in, though some of them do not con- 
tain the whole number of names to be voted 
for; and in order to an election, the per- 
sons voted for must receive a majority of 
such whole number. Charleatown, 154. 
Ctae of WiUiam B. Adams, 243 

2. Where several candidates are voted 
for on one ballot, the whole number of votes 
given in, cannot be ascertained, by divid- 



ing the aggr«^ale number of all the names 
on the ballots, by the number of candidates 
to be voted for. Same, 

3. Where two or more persons are voted 
for, on the same ballot, and in sorting, the 
votes are separated by the selectmen, so as 
to render it impossible to ascertain how 
many persons voted, the election is void.— 
WrefUham, 58 

4. Where the manner, in which votes are 
received and sorted, is such, as to render it 
impossible to determine the number of per- 
sons voting, and thereby to ascertain what 
number constituted a majority, the election 
is void. Neiobury, 175 

See Practice, 6. 

WARRANT. 

1. Where the warrant, calling a meeting 
for the choice of a representative, provide 
for the choice of one only, two or more 
may, it seems, be legally elected. Harvard, 

48 

2. Where, in a town, entitled to four rep- 
resentatives, two meetings were called to be 
held on the same day for the choice of rep- 
resentatives, one for the choice of ^ree, and 
the other for the choice of an addiiional one, 
and the notice of the second meeting was 
not legal, it was held, that the election of 
a fourth member was void, althott|rh the 
town voted to send four representatives.— 
York. 126 

3. Where an article was inserted in the 
warrant, after the service thereof, and be- 
fore the meeting, ** to see if the town would 
send a representative,'' the election was not 
thereby invalidated. Topeham, 35 

4. Where the first article in the warrant, 
for calling a meeting for the choice of a rep- 
resentative, was to choose a moderator, and 
one was accordingly chosen, who presided, 
instead of the selectmen, the election was 
held valid. Hope. 59 

See Meeting, 4. 



t 

4. 



} 



( 




THE BORROWER WILL BE CHARGED 
AN OVERDUE FEE IFTHIS BOOK IS NOT 
RETURNED TO THE UBRARY ON OR 
BEFORE THE LAST DATE STAMPED 
BELOW. NON-RECEIPT OF OVERDUE 
NOTICES DOES NOT EXEMPT THE 
BORROWER FROM OV^DUE FEES, 




